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PROPOSED  RULES 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Public  Health  Service 
[42  CFRPart36] 

GRANTS  AND  CONTRACTS  FOR  DEVELOP 
MENT,  CONSTRUCTION  AND  OPERA 
TION  OF  FACILITIES  AND  SERVICES 

Notice  of  Proposed  Rulemaking 

On  Axigust  14,  1975,  the  Secretary  of 
the  Department  of  Health,  Education, 
and  Welfare  published  in  the  Federal 
Register,  40  FR  34292,  an  Advance  No¬ 
tice  of  Proposed  Rule  Making  inviting 
public  participation  in  the  development 
of  proposed  regulations  with  respect  to 
contracts  and  grants  pursuant  to  sections 
103  and  104(b)  of  the  Indian  Self-Deter¬ 
mination  and  Education  Assistance  Act, 
Pub.  L.  93-638.  As  of  August  30,  1975, 
no  comments  were  received. 

The  Indian  Self-Determination  Act, 
Title  I  of  Pub.  L.  93-638  (January  4, 
1975) ,  authorizes  the  Secretary  of 
Health,  Education,  and  Welfare  to  enter 
into  contracts  with  any  tribal  organiza¬ 
tion  pursuant  to  section  103  of  the  Act 
to  carry  out  any  or  all  of  the  Secretary’s 
functions,  authorities  and  responsibilities 
imder  the  Act  of  August  5, 1954  (68  Stat. 
674) ,  42  U.8.C.  2001,  as  amended,  and  to 
make  grants  to  Indian  Tribes  or  Tribal 
organizations  pursuant  to  section  104(b) 
of  the  Act  for  the  development,  construc¬ 
tion,  and  operations  of  facilities  and 
services  and  for  planning,  training,  and 
evaluation  projects  to  improve  the  ca¬ 
pacity  of  tribal  organizations  to  contract. 

The  proposed  grant  and  contract  reg¬ 
ulations  have  been  drafted  in  a  manner 
calculated  not  only  to  implement  the 
specific  provisions  of  the  Act  but  also  to 
give  meaning  to  the  Declaration  of  Policy 
set  forth  in  section  3  of  the  Act  and  to 
refiect  the  commitment  of  the  Secretary 
of  Health.  Education,  and  Welfare  to  the 
achievement  of  those  goals.  Nothing  in 
the  proposed  regulations  is  intended  to 
impair  the  Secretary’s  trust  responsi¬ 
bilities  to  any  Indian  tribe  or  individuals. 
Nor  are  the  regulations  intended  to  af¬ 
fect.  modify  diminteh  or  otherwise  impair 
the  sovereign  immunity  from  suit  en¬ 
joyed  by  an  Indian  tribe  or  to  authorize 
or  require  the  termination  of  any  exist¬ 
ing  trust  responsibility  of  the  United 
States  with  respect  to  the  Indian  people. 

The  proposed  grant  and  contract  reg¬ 
ulations  are  also  designed,  to  the  extent 
feasible,  to  make  available  to  Indian 
tribes  and  tribal  organizations  fvmds  ap¬ 
propriated  by  Congress  to  meet  the 
health  needs  of  Indians  and  Alaska  Na¬ 
tives  in  accordance  with  the  spirit  of  the 
Indian  Self-Determination  and  Educa¬ 
tion  Assistance  Act,  Pub.  L.  93-638.  Ac¬ 
cordingly,  the  proposed  regulations  have 
been  drafted  in  general  language  so  as 
to  provide  the  Department  and  eligible 
api^cants  the  greatest  fiexibility  in  de¬ 
veloping  programs  and  projects  to  be 
conducted  by  tribes  and  tribal  organiza¬ 
tions.  Nevertheless,  the  funds  appropri¬ 
ated  by  Congress  to  meet  the  he^th 
needs  of  the  Indians  are  finite  and  not 
sufficient  to  pay  for  all  the  health  needs 
of  ttie  Indian  people.  ’Therefore,  in  ap¬ 


propriating  fimds  Congress  has  in  effect 
established  priorities  by  appropriating 
sums  to  be  utilized  for  designated  piu*- 
poses.  In  awarding  grants  and  contracts 
pursuant  to  Pub.  L.  93-638,  the  Indian 
Healtn  Service  will  be  guided  by  these 
priorities,  and  to  be  fimded  an  applica¬ 
tion  will  not  only  have  to  be  compatible 
with  the  categories  for  which  funds  have 
been  appropriated,  but  also  will  have  to 
be  within  the  funding  limits  for  that 
category.  Additionally,  funds  appropri¬ 
ated  to  carry  out  the  Indian  Health 
Service  programs  are  allocated  among 
the  various  area  offices.  Applications  for 
Federal  financial  assistance  which  pro¬ 
pose  to  serve  Indians  in  an  area  will  com¬ 
pete  against  other  applications  from  that 
area  and  fimding  will  be  commensurate 
with  the  amount  of  money  available  for 
that  area  for  the  particular  program  to' 
be  supported. 

It  is  the  intention  of  the  Secretary 
periodically  to  announce  in  the  Federal 
Register  the  funding  categories  for 
which'  grants  and  contracts  are  avail¬ 
able  as  well  as  the  amount  and  Area  al¬ 
location  of  such  fimds.  The  proposed  reg¬ 
ulations,  like  the  Advance  Notice  of  Pro¬ 
posed  Rulemaking,  refiect  the  contribu¬ 
tions  of  Indian  people  garnered  through 
the  extensive  consultation  process  under¬ 
taken  in  the  initial  development  of  reg¬ 
ulations.  Inasmuch  as  Indkrin  tribes  may 
be  dealing  with  both  the  Bureau  of  In¬ 
dian  Affairs  and  the  Indian  Health  Serv¬ 
ice,  the  two  agencies  have  attempted  to 
develop  similar  regulations  consistent 
with  the  differences  in  respective  statu¬ 
tory  authorities,  policies,  and  style. 

While  there  have  been  no  major 
changes  in  the  proposed  grant  regula¬ 
tions  set  forth  in  subpart  H,  the  contract 
regulations  proposed  herein  have  been 
substantially  altered.  The  general  con¬ 
tract  provisions  which  had  been  set  out 
as  Appendix  A  and  Appendix  B  to  sub¬ 
part  I  have  been  deleted  from  these  pro¬ 
posed  regulations.  The  general  contract 
clauses  and  procurement  provisions  are 
to  be  published  concurrent  with  these 
regulations,  as  a  Notice  of  Proposed 
Rulemaking  amending  41  CFR  (the  De¬ 
partment’s  basic  Procurement  Regula¬ 
tions)  by  the  addition  of  a  new  subpart 
.60  to  Part  3-4. 

In  the  proposed  regulations,  the  word 
Secretary  is  defined  as  the  Secretary  of 
Health,  Education,  and  Welfare  and  any 
other  officer  or  employee  of  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare 
to  whom  the  authority  involved  has  been 
delegated.  On  July  3, 1975,  the  Secretary 
delegated  his  authority  under  Title  I  of 
the  Act  to  the  Assistant  Secretary  for 
Health  who  in  turn  delegated  his  author¬ 
ity  to  the  Administrator  of  the  Health 
Services  Administration.  Those  delega¬ 
tions  of  authority  were  published  in  the 
Federal  Register,  40  FR  29319,  on  July 
11, 1975.  ’The  Administrator,  Health  Serv¬ 
ices  Administration  has  delegated  his 
authority  under  Title  I  of  the  Act  to  the 
Director  of  the  Indian  Health  Service 
contemporaneously  with  this  Notice.  A 
Notice  refiecting  such  delegations  ap¬ 
pears  elsewhere  In  this  issue  of  the  Fed¬ 
eral  Register.  It  is  the  intention  of  the 
Director  of  the  Indian  Health  Service  to 


redelegate  his  authority  to  Area  and  Pro¬ 
gram  Directors  and  measures  have  al¬ 
ready  been  taken  to  effectuate  such 
further  delegations. 

Interested  persons  are  invited  to 
participate  in  the  rulemaking  process  by 
submitting  such  written  data,  views  and 
argiunents  as  they  may  desire.  Inquir¬ 
ies  may  be  addressed  and  data,  views 
and  argiunents  related  to  the  proposed 
regulations  may  be  presented  in  writing 
to  the  Director,  Indian  Health  Service, 
Health  Services  Administration,  Public 
Health  Service,  Room  5A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20852.  Section  107(b)(4)  of 
the  Act  requires  publication  of  rules  and 
regulations  to  implement  the  provisions 
of  this  title  by  November  4,  1975.  All 
relevant  material  received  within  30  days 
will  be  considered  in  the  promulgation 
of  such  rules  and  regulations.  All  com¬ 
ments  received  in  response  to  this  notice 
will  be  available  for  public  inspection  hi 
such  office  on  weekdays  (Federal  holi¬ 
days  excepted)  between  9  a.m,  and  5 
pjn. 

It  is  therefore  proposed  to  amend  42 
CFR  Part  36  by  adding  a  new  subpart 
H — Grants  for  Development,  Construe- 
tion,  and  Operations  of  Facilities  and 
Services  and  a  new  subpart  I — Contracts 
under  the  Indian  Self-Determination 
Act  as  set  forth  below. 

Issued  in  Washington,  D.C.  in  Septem¬ 
ber  1975. 

Dated:  September  10, 1975. 

David  Mathews, 
Secretary. 

Subpart  H — Grants  for  Development,  Construe* 
tion,  and  Operations  of  Facilities  and  Services 
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Appendix:  Minimum  standards  of  construc¬ 
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Subpart  H — Grants  for  Development,  Con¬ 
struction,  and  Operations  of  Facilities 
and  Services 

Authoeitt:  Secs.  104,  107,  25  UA.C.  45(Mi 
(b) ,  450k:  Sec.  3,  Pub.  L.  83-568,  42  USC  2003, 
2003. 

§  36.101  Applicability. 

The  regulations  of  this  subpart  are  ap¬ 
plicable  to  grants  awarded  pursuant  to 
section  104(b)  of  Pub.  L.  93-638,  25 
UJ3.C.  450h(b)  for  (a)  projeots  for  de¬ 
velopment  Including  feasibility  studies, 
construction  and  operation  of  services 
and  facilitieB  provided  to  Indians  and. 


FEDERAL  REGISTER.  VOL.  40,  NO.  179— MONDAY,  SEPTEMBER  15,  1975 


PROPOSED  RULES 


42659 


(b)  for  projects  for  platmlng,  training, 
evaluation  or  other  aottvittes  designed  to 
improve  the  capacity  ol  a  tribid  orga¬ 
nization  to  enter  into  a  ooatract  or  con¬ 
tracts  pursviant  to  setdion  103  the  Act. 
Such  grants  may  Include  the  cost  of 
training  paiaonnel  to  perfmmi  grant  re¬ 
lated  activities. 

§  36.102  Definltiaiis. 

As  used  in  this  Subpcurt: 

“Act”  means  Title  I  of  the  Indian 
Seli-Determinati(m  and  Bducation  As¬ 
sistance  Act,  Pub,  L.  98-636  (88  Stat. 
2203). 

(b)  “Indian”  means  a  person  who  is  a 
member  of  an  Indian  tribe. 

(c)  “Indian  tribe”  means  any  Indian 
tribe,  band,  nation,  rancberia,  pu^lo, 
colony,  or  community  including  any 
Alaska  Native  Village  or  regional  or 
village  corporation  as  defined  in  or  estab¬ 
lished  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act,  Pub.  L.  92-203 
(85  Stat.  688'  which  is  recognized  as 
eligible  for  the  special  ^ograms  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status 
as  Indians. 

(d)  “Tribal  organization”  means: 

(1)  The  recognized  governing  body  of 
any  Indian  tribe;  or 

(2)  Any  legally  established  non-profit 
organization  of  Indians  which  is: 

(1)  Controlled,  sanctioned  or  char¬ 
tered  by  such  govmting  body  or  bodies; 
or 

(ii)  Democratic£dly  elected  by  the 
adult  members  of  the  Indian  community 
to  be  served  by  such  organization  and 
which  Includes  the  raaxunum  participa¬ 
tion  of  Indians  in  all  phases  of  its 
activities. 

(e)  “Secretary”  means  the  Secretary  of 
the  Department  of  Health,  Education, 
and  Welfare  and  any  other  officer  or  em¬ 
ployee  of  the  Department  of  Health,  Ed¬ 
ucation,  and  Welfare  to  whom  the  au¬ 
thority  involved  has  been  delegated. 

(f )  “Grantee”  means  the  tribe  or  tribal 
organization  that  recetres  a  grant  under 
section  104(b)  (1)  of  the  Act  and  this 
subpart  and  assumes  the  legal  and  finan¬ 
cial  responsibility  for  the  funds  awarded 
and  for  the  perfoimance  vt  the  grant 
supported  activity  in  accordance  with  the 
Act  and  these  regulations. 

(g)  “Indian  owned  aconocnic  enter¬ 
prise”  means  any  commercial,  industrial, 

.  or  business  activity  established  or  orga¬ 
nized  for  the  purpose  of  profit  which  is 
not  less  than  51  percent  fij^an  owned. 

§  36.103  Eligibility. 

Any  Indian  tribe  or  tribal  cu’ganization 
is  eligible  to  apply  for  a  grant  imder  this 
subpart. 

§  36.104  Applicatwn. 

(a)  An  application  for  a  grant  under 
this  subpart  shall  be  submitted  to  the 
Secretary  at  such  tiaae  and  in  such  man¬ 
ner  as  the  Secretary  may  prescribe. 

(b)  The  ai^lication  shall  be  executed 
by  an  individual  or  individuals  author¬ 
ized  to  act  for  the  applicant  and  to  as¬ 
sume  on  behalf  of  the  a^Ucant  the 
obligations  imposed  by  the  A(^  the  regu¬ 


lations  of  this  subpart  and  the  terms  and 
conffitlmis  any  grant  award. 

(c>  In  addition  to  such  other  pertln«at 
Information  as  the  Secretary  may  re¬ 
quire,  the  application  for  a  grant  under 
this  subpart  shall  contain  the  following: 

(DA  description  of  the  applicant  in¬ 
cluding  an  indication  whether  the  ap¬ 
plicant  is  a  Tribe  or  tribal  organization, 
and  if  the  latter: 

(1)  The  legal  and  organizational  rela¬ 
tionship  of  the  applicant  to  the  Indians 
in  the  Area  to  be  served  or  effected  by 
the  project. 

(ii)  A  description  of  the  current  and 
proposed  participation  of  Indians  in  the 
activities  of  applicant. 

(ill)  Whether  applicant  is  controlled, 
sanctioned  or  chartered  by  tiie  governing 
body  of  the  Indians  to  be  s^ved,  and  if 
so,  evidence  of  such  fact. 

(iv)  If  rieoted,  a  description  of  the 
election  process,  voting  criteria,  and  ex¬ 
tent  of  voter  participation  in  the  elec¬ 
tion  designating  the  or^nization. 

(2)  A  narrative  description  of  the  proj¬ 
ect  including  its  goals  and  objectives 
and  the  manner  ki  which  the  proposed 
project  is  compatible  with  published 
Indian  Health  Service  statements  of 
availability  of  funds,  the  manner  in 
which  those  goals  and  objectives  are  to 
be  attained,  and  a  work  and  time  sched¬ 
ule  which  will  be  utilized  to  accomplish 
each  goal  and  objective. 

(3)  A  description  of  applicant’s  staff, 
present  or  proposed,  including  their  qual¬ 
ifications.  academic  training,  responsi¬ 
bilities  and  functions. 

(4)  A  description  of  the  manner  in 
which  the  staff  is  or  will  be  organized  and 
supervised  to  carry  out  proposed  activi¬ 
ties. 

(5)  A  description  of  training  to  be 
provided  as  part  of  the  proposed  lu-oject. 

(6)  A  description  of  the  administrative, 
managerial,  and  organizational  arrange¬ 
ments  and  resources  to  be  utilized  to 
conduct  the  proposed  project. 

(7)  A  budget  for  the  entire  period  of 
the  project  for  which  support  is  sought. 

(8)  Ihe  intend  financial  participation, 
if  any,  of  the  applicant,  specifying  the 
t3q)e  of  contributions  such  as  cash  or 
services,  loans  of  full  or  part-time  staff, 
equipment,  space  materials  or  facilities, 
or  other  contributions. 

(9)  Where  services  are  to  be  provided, 
a  description  of  the  nature  of  the  services 
to  be  provided  and  the  population  to  be 
served. 

(10)  A  description  of  the  Federal  prop¬ 
erty,  real  and  personal,  equipment,  facili¬ 
ties  and  personnel  which  applicant  pro¬ 
poses  to  utilize  and  a  descripticm  of  the 
arrangements  which  applicant  has  made 
or  win  make  to  assiune  responsibility  for 
the  operation  and  management  of  those 
facilities. 

(d)  Ihe  application  shall  contain  as¬ 
surances  satisfactory  to  the  Secretary 
that  the  applicant  will: 

(1)  Obt^  adequate  liability  insurance 
<x>verage  or  an  explanation  of  why  such 
inmrance  cannot  or  should  not  be  ob¬ 
tained.  Such  insurance  shall  provide  that 
prior  to  canceUation  the  Secretary  must 
be  notified  and  must  further  provide 


that  each  such  policy  of  insurance  car¬ 
rier  shall  waive  any  right  It  may  have  to 
rtose  as  a  defense  the  tribe’s  sovereign 
immunity  from  suit  but  such  waiver  shall 
extend  only  to  clsdms  the  sunount  and 
nature  of  which  sire  within  the  coverage 
and  limits  of  the  policy  suid  shall  not 
authorize  or  empower  such  Insurance 
carrier  to  waive  or  otherwise  limit  the 
tribe’s  sovereign  immunity  outside  or  be¬ 
yond  the  coverage  smd  limits  of  the  pol¬ 
icy  of  insurance. 

(2)  Where  applicant  is  providing  serv¬ 
ices,  provide  such  services  at  a  level  and 
range  which  is  not  less  thsm  that  pro¬ 
vided  by  the  Indian  Health  Service  or 
that  identified  by  the  Service  as  an  ap¬ 
propriate  level,  range  sind  standard  of 
care, 

(3)  Where  providing  services,  provide 
services  in  accordance  with  law  and  ap¬ 
plicable  Indian  Health  Service  policies 
and  regulaticxis  regarding  eligibility  for 
health  services. 

(4)  Where  providing  services,  provide 
services  in  a  fair  and  uniform  manner, 
consistent  with  medical  need,  to  all  In¬ 
dian  people. 

§  36.105  Project  elements. 

A  project  supported  under  this  sub¬ 
part  must: 

(a)  Have  sufficient,  adequately  trained 
staff  in  relation  to  the  scope  of  the 
project. 

(b)  Provide  services  in  a  fair  and  uni¬ 
form  manner  consistent  with  >medical 
need. 

(c)  Maintain  a  mechanism  for  dealing 
with  complaints  regarding  the  delivery 
of  health  services  or  performance  of 
project  activities. 

(d)  Hold  confidential  aU  Information 
obtained  by  the  personnel  of  the  project 
from  participants  In  the  project  related 
to  their  examination,  care,  and  treat¬ 
ment,  and  shall  not  release  such  Infor¬ 
mation  without  the  Individuals’  consent 
except  as  may  be  required  by  law,  as  may 
be  necessary  to  provide  service  to  the  in¬ 
dividual,  or  as  may  be  necessary  to  moni¬ 
tor  the  operations  of  this  program  or 
otherwise  protect  the  public  health.  In¬ 
formation  may  be  disclosed  in  a  form 
which  does  not  identify  particular  indi* 
viduals. 

(e)  Utilize  appropriate  bookkeeping 
and  accounting  procedures  and  mecha¬ 
nisms  to  assure  accountability  for  grant 
funds  and  resomces. 

(f)  Operate  with  the  approval,  sup¬ 
port,  and  involvement  of  the  tribe,  tribes, 
or  Indian  communities  in  the  area 
served  by  the  local  facility  and  program. 

(g)  Provide  Indians,  to  the  extent 
feasible,  opportunities  for  training  and 
employment  in  connection  with  the  ad¬ 
ministration  of  the  project  and  also  pro¬ 
vide  preference  to  Indians  and  Indian 
owned  economic  enterprises  in  the  award 
of  subcontracts  in  connection  with  the 
administration  of  the  project. 

(h)  Keep  In  force  adeqmite  liability 
Insurance  in  accordance  with  the  ap¬ 
proved  application  unless  the  Secretary, 
for  good  cause  shown,  determined  that 
such  Insunmce  was  not  obtainable  or  ap¬ 
propriate  or  has  determined  that  such  in- 
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sxirance  may  be  permitted  to  expire  or 
lapse. 

(i)  Perform  the  project  In  accord¬ 
ance  with  the  provisions  of  the  Act  and 
the  regulations  of  this  part. 

(j)  Provide  services  at  a  level  and 
range  which  Is  not  less  than  that  pro¬ 
vided  by  the  Indian  Health  Service  or 
that  identified  by  the  Service  as  an  ap¬ 
propriate  level,  range,  and  standard  of 
care. 

§  36.106  Grant  Award  and  Evaluation. 

(a)  Within  the  limits  of  funds  deter¬ 
mined  by  the  Secretary  to  be  available 
for  such  purpose,  the  Secretary  may 
award  grants  imder  this  subpart  to  ap¬ 
plicants  whose  project  will,  in  the  judg¬ 
ment  of  the  Secretary,  best  promote  the 
purposes  of  the  Act,  tind  the  regulations 
of  this  subpart,  taking  into  account: 

(1)  The  apparent  capability  of  the  ap¬ 
plicant  to  organize  and  manage  the  pro¬ 
posed  project  successfully  considering, 
among  other  things  the  adequacy  of 
staff,  management  systems,  equipment 
and  facilities. 

(2)  The  soundness  of  the  applicant’s 
plan  for  conducting  the  project  and  for 
assuring  effective  utilization  of  grant 
funds. 

(3)  The  adequacy  of  the  budget  in 
relation  to  the  scope  of  the  project  and 
available  funds. 

(4)  The  extent  of  applicant’s  financial 
participation  in  or  contribution  to  the 
project,  if  any. 

(5)  ^e  relative  effectiveness  of  the 
applicant’s  plan,  as  set  forth  in  the  ap¬ 
plication,  to  carry  out  each  of  the  re¬ 
quirements  §  36.105. 

(6)  The  compatibility  of  the  proposed 
project  with  the  published  goals  and  re¬ 
sponsibilities  of  tile  IHS  in  carrying  out 
its  statutory  mission. 

project  with  the  stated  goals  and  respon¬ 
sibilities  of  the  ms  in  carrying  out  its 
statutory  mission. 

(b)  All  grant  awards  shall  be  in  writ¬ 
ing,  shall  set  forth  the  amount  of  funds 
granted,  and  the  period  for  which  sup¬ 
port  is  provided. 

(c)  Neither  the  approval  of  any  proj¬ 
ect  nor  any  grant  award  shall  commit 
the  United  States  in  any  way  to  make 
additional,  supplemental,  continuation 
or  other  awards  with  respect  to  any  ap¬ 
proved  project  or  portion  thereof, 

§  36.107  Use  of  Project  Funds. 

(a)  Any  fimds  granted  pursuant  to 
this  subpart  shall  be  expended  solely  for 
carrying  out  the  approved  project  in  ac¬ 
cordance  with  section  104(b)  of  the 
Act,  the  regulations  of  this  subpart,  and 
the  terms  and  conditions  of  award. 

<b)  The  provisions  of  any  other  Act 
notwithstanding,  any  funds  made  avail¬ 
able  to  a  tribal  orgtuiization  under  grants 
pursuant  to  section  104(b)  of  the  Act 
may  be  used  as  matching  shares  for  any 
other  Federal  grant  programs  which  con¬ 
tribute  to  the  purposes  for  which  grants 
under  this  section  are  made. 

S  36.108  Funding. 

The  amount  of  any  award  shsdl  be 
determined  by  the  Secretary  on  the  basis 


of  his  estimate  of  the  sum  necessary  for 
project  costs  and  the  availabili^  of  funds. 

§  36.109  Availability  of  Appropriations. 

The  Secretary  shall  from  time  to  time 
publish  a  notice  in  the  Federal  Reciter 
indicating  by  areas  the  allotment  of 
fvmds  and  categories  of  activities  for 
which  awards  may  be  made  imder  this 
Subpart.  'The  Secretary  reserves  the  right 
to  revise  such  allotrrents  and  categories 
from  time  to  time  by  further  publica¬ 
tion  in  the  Federal  Register. 

§  36.110  Facilities  construction. 

In  addition  to  other  requirements  of 
this  subpart: 

(a)  An  applicant  for  a  construction 
grant  to  build,  renovate,  modemhse,  or 
remodel  a  hospital,  clinic,  health  station 
or  quarters  for  housing  personnel  asso¬ 
ciated  with  such  facilities,  must  in  its 
application: 

(1)  'Provide  its  assessment  of  the  en¬ 
vironmental  Impact  of  the  project  as 
called  for  by  section  102(2)  (c)  of  the  Na¬ 
tional  Environmental  Policy  Act  of  1969 
(42  U.SX:.  4332(c)). 

(2)  Furnish  its  evaluation  of  the  proj¬ 
ect  site  in  accordance  with  the  terr^ 
and  conditions  of  E.0. 11296, 31  FR  10663 
(August  10, 1966)  relating  to  the  evalua¬ 
tion  of  fiood  hazards  in  locating  federally 
owned  or  financed  facilities. 

(b)  Each  applicant  for  construction 
grant  to  build,  renovate,  modernize,  or 
remodel  a  hospital,  clinic,  health  station 
or  quarters  for  housing  personnel  as¬ 
sociated  with  such  facilities,  in  addition 
to  any  other  requirements  imposed  by 
the  Act  or  determined  by  the  ^cretary 
to  be  reasonably  necessary  with  respect 
to  particular  projects  to  fulfill  the  pur¬ 
pose  of  the  grant,  shall  be  subject  to  the 
condition  that  the  applicant  shall  fur¬ 
nish  and  comply  with  the  following  as¬ 
surances: 

(1)  Title,  (i)  That  applicant  has  a  fee 
simple  or  such  other  estate  or  interest 
in  the  site  for  construction,  including 
necessary  easements  and  rights-of-way, 
sufiBcient  to  assure  for  a  period  of  not  less 
than  the  estimated  useful  life  of  the 
facility  imdisturbed  use  and  possession 
for  the  purpose  of  the  construction  and 
operation  of  the  facility :  Provided,  how¬ 
ever,  'That  where  the  construction  is  to 
take  place  on  land  owned  by  the  United 
States,  applicant  need  not  comply  with 
this  provision. 

(2)  Competitive  bids.  (1)  'That  the 
approval  of  the  Secretary  shall  be  ob¬ 
tained  before  the  project  is  advertised 
or  placed  on  the  market  for  bidding  and 
that  such  approval  shall  Include  a  de¬ 
termination  by  the  Secretary  that  the 
final  plans  and  specifications  conform 
to  the  minimum  standards  of  construc¬ 
tion  and  equipment  as  set  forth  in  Ap¬ 
pendix  A  of  this  subpart. 

(ii)  That  all  contracting  for  con¬ 
struction  (including  the  purchase  and 
installation  of  built-in  equipment)  shall, 
except  as  provided  in  paragraph  (b)  (2) 
(Hi)  of  this  section  or  as  provided  in  the 
regulations  of  this  subpart  or  the  Act  be 
on  a  lump  sum  flxed-prtce  basis,  and  con¬ 
tract  win  be  awarded  on  the  basis  of 
competitive  bidding  obtained  by  public 


advertising  with  award  of  the  contract 
to  the  lowest  responsive  and  responsible 
bidder.  The  giving  of  preference  to  local 
cxmtractors  or  sui^liers  over  non-local 
contractors  or  suppliers,  except  as  other¬ 
wise  provided  in  these  regulations  is  not 
authorized. 

(iii)  A  substitute  bidding  procedure  of 
selective  solicitation  with  response  from 
three  or  more  bidders  may  be  used  if: 

(A)  The  applicant  requests  and  justi¬ 
fies  the  use  of  the  procedure; 

(B)  The  procedure  is  not  inconsistent 
with  applicable  State  or  local  laws;  and 

(C)  The  Secretary  determines  that  it 
is  necessary  to  limit  bidding  to  con¬ 
tractors  of  proven  competence  due  to  the 
complexity  or  specialty  of  the  project 
or  that  the  time  element  is  of  primary 
consideration.  When  this  bidding  proce¬ 
dure  is  used  the  applicant  shall  establish 
reasonable  bid  prequalification  stand¬ 
ards  for  contractors.  The  applicant  shall 
then  accept  and  consider  bids  from  any 
contractor  who  requests  permission  to 
bid  and  who  is  determined  by  applicant 
to  meet  these  prequalification  standards. 
Adequate  time  shall  be  allowed  for  con¬ 
tractors  to  prepare  bids,  and  award  of 
construction  contracts  shall  be  made  to 
the  lowest  qualified  and  responsible 
bidder  whose  bid  is  considered  fully  re¬ 
sponsive  to  the  bid  invitation. 

(D)  Use  of  the  Buy-Indian  Act,  25 
U.S.C.  47,  is  authorized. 

(3)  Approval  of  estimated  cost.  That 
the  applicant  will  enter  into  no  con¬ 
struction  contract  or  contracts  with  re¬ 
spect  to  the  project  or  any  portion 
thereof  where  the  cost  exceeds  the 
estimates  in  the  application  for  such 
work,  without  prior  approval  of  the 
Secretary. 

(4)  Relocation  assistance.  That  in  the 
case  of  an  applicant  with  an  approved 
project  which  involves  the  displacement 
of  persons  or  businesses  whose  real  prop¬ 
erty  has  or  will  be  taken,  the  applicant 
will  comply  with  the  provisions  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(42  U.S.C.  4601  and  applicable  regu- 
lations  issued  thereunder.  (45  CFR 
Part  15). 

(5)  Completion  responsibility.  The  ap¬ 
plicant  will  construct  the  project,  or 
cause  it  to  be  constructed,  to  final  com¬ 
pletion  in  accordance  with  the  grant  ap¬ 
plication  and  the  plans  and  specifications. 

(6)  Progress  reports.  That  applicant 
shall  fiunish  progress  reports  and  such 
other  information  as  the  Secretary  may 
require. 

(7)  Construction  supervision.  That  ap¬ 
plicant  shall  provide  and  maintain  com¬ 
petent  and  adequate  architectural  and 
engineering  supervision  and  inspection 
at  the  construction  site  to  insure  that 
the  completed  work  conform  to  the  plans 
and  specifications. 

(8)  Authorized  uses.  That  the  facility 
is  intended  and  will  be  used  only  for  the 
purposes  for  which  the  application  has 
been  made. 

(9)  Wage  rate  standards,  lliat  all 
laborers  and  mechanics  employed  by  con¬ 
tractors  or  subcontractors  in  the  con¬ 
struction,  alteration,  or  repair,  Includ- 
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Ing  painting  or  decorating  of  building 
or  other  facilities  in  connection  with 
contracts  or  grants  entered  into  pursu¬ 
ant  to  the  Act,  shall  be  paid  wages  at 
not  less  than  those  prevailing  on  similar 
construction  in  the  locahty,  as  deter¬ 
mined  by  the  Secretary  of  Labor  in  ac¬ 
cordance  with  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended. 

(10)  Accessibility  by  handicapped. 
That  the  appUcant  shall  require  the 
facility  to  be  designed  to  comply  with 
the  “American  Standard  Specifications 
for  Making  Buildings  and  Facilities  Ac¬ 
cessible  to,  and  Usable  by,  the  Physically 
Handicapped,"  Number  A  117.1 — 1961  as 
modified  by  other  standards  prescribed 
by  the  Secretary. 

(11)  Minimum  standards  of  construc¬ 
tion  and  equipment.  That  the  plans  and 
specifications  for  the  project  will  con¬ 
form  to  the  minimum  standards  of  con¬ 
struction  and  equipment  as  set  forth  in 
Appendix  A  of  this  subpart. 

(12)  Construction  oontract  require¬ 
ments.  That  the  following  conditions  and 
provisions  must  be  included  in  all  con¬ 
struction  contracts  let  by  grantee: 

(i)  The  provisions  set  forth  in  “DHEW 
Requirements  for  Federally  Assisted  Con¬ 
struction  Contracts  Regarding  Labor 
Standards  and  Equal  Employment  Op¬ 
portunities,”  Form  DHEW  514  (April 
1969)  (issued  by  the  Office  of  Grants 
Administration  Policy,  United  States  De¬ 
partment  of  Health,  Education,  and  Wel¬ 
fare)  pertaining  to  the  Davis-Bacon  Act, 
the  Contract  Work  Homs  Standards  Act, 
and  the  Copeland  Act  (Anti-Kickback) 
Regulations,  except  in  the  case  of  con¬ 
tracts  in  the  amount  of  $2,000  or  less; 
and  pertaining  to  Executive  Order  11246, 
30  FR  12319  (September  24,  1965),  as 
amended,  relating  to  nondiscrimination 
in  construction  contract  employment, 
except  in  the  case  of  contracts  in  the 
amount  of  $10,000  or  less:  Provided,  how¬ 
ever,  That  nothing  required  herein  shall 
be  in  contravention  of  the  requirements 
of  section  7  of  Pub.  L.  93-638,  25  U.S.C. 
450e. 

(ii)  The  contractor  i^all  furnish  per¬ 
formance  and  payment  bonds,  each  of 
which  shall  be  in  the  full  amount  of  the 
contract  price,  and  shall  maintain,  dur¬ 
ing  the  life  of  the  contract,  adequate  fire, 
workmen’s  compensation,  public  liability, 
and  property  damage  insurance:  Pro¬ 
vided,  however.  That  in  the  case  of  an 
Indian  tribe  or  tribal  organization  en¬ 
tering  into  a  construction  contract  of 
less  than  $100,000,  State  or  local  provi¬ 
sions  with  respect  to  performance  and 
payment  bonds  shall  be  deemed  to  meet 
the  requirements  of  this  paragraph. 

(iii)  The  Secretary  shall  have  access 
at  aU  reasonable  times  to  work  wherever 
it  is  in  preparation  or  progress,  and  the 
contractor  shall  provide  proper  facilities 
for  such  access  and  io^protioa. 

§  36.111  Interest. 

Tribes  and  Tribal  organizations  shall 
not  be  held  accountable  for  Interest 
earned  on  grant  fimds,  pending  disburse¬ 
ment  by  such  organlEation. 


§  36.112  Additional  Conditions. 

The  Searetary  may  with  respect  to  any 
grant  award  impose  additional  conditions 
prior  to  or  at  the  time  of  any  award 
when  in  his  Judgment  such  conditions  are 
necessary  to  assure  or  protect  advance¬ 
ment  of  the  approved  project,  the  inter¬ 
ests  of  public  health,  or  the  conservation 
of  grant  funds. 

§  36.113  Fair  and  Uniform  Provisioa  of 
Services. 

Services  provided  pursuant  to  a  grant 
under  this  subpart  shall  be  provided  by 
the  Grantee  in  a  fair  and  imiform  man¬ 
ner  to  all  participants  in  the  project  con¬ 
sistent  with  their  medical  need,  the  poli¬ 
cies  and  regulations  of  the  Indian  Health 
Service,  and  the  Act. 

§  36.114  ApplicabMity  of  45  CFR  Part 
74. 

The  following  provisions  of  45  CFR 
Part  74.  establishing  uniform  administra¬ 
tive  requirements  and  cost  iwinciples 
shall  apply  to  all  awards  under  this  sub¬ 
part: 

(a)  subpart  A  “General”,  except  that 
for  purposes  of  this  subpart  the  definition 
of  “local  government”  in  §  74.3  shall  also 
include  Indian  tribes  and  tribal  organi¬ 
zations. 

(b)  Subpart  B,  “Cash  Depositories”. 

(c)  Subpart  C,  “Bonding  and  Insur¬ 
ance”  except  as  otherwise  specifically 
provided  in  this  subpart. 

(d)  Subpart  D,  “Retention  and  Custo¬ 
dial  Requirements  for  Records”. 

(e)  Subpart  F,  “Grant-Related  In 
come”,  except  for  §  74.42. 

(f )  Subpart  H,  “Standards  for  Grantee 
and  Subgrantee  Financial  Management 
Systems”. 

(g)  Subpart  I,  “Financial  Reporting 
Requirements”. 

(h)  Subpart  J,  “Monitoring  and  Re¬ 
porting  of  Program  Performance”. 

(i)  Subpart  K,  “Grant  Payment  Re¬ 
quirements”,  except  that  the  references 
in  §  74.94  to  §  74.113  Shall  be  deemed  to 
be  references  to  §  36.115  of  this  subpart. 

(j)  Subpart  L,  “Budget  Revision  Pro- 
csduxcs** 

(k)  Sections  74.110  and  74.111  of  Sub¬ 
part  M,  “Grant  Closeout,  Suspension, 
and  Termination”. 

(l)  Subpart  N,  “Forms  for  Applying 
for  Grants”. 

(m)  Subpart  O,  “Property”. 

(n)  Subpart  P,  “Procurement  Stand¬ 
ards”  provided,  however,  that  to  the 
greatest  extent  feasible  preferences  and 
opportunities  for  training  and  emidoy- 
ment  in  connection  with  the  adminis¬ 
tration  of  grants  and  contracts  pursuant 
to  this  Act  shall  be  awarded  to  Indians 
and  preference  in  the  award  of  subcon¬ 
tracts  and  subgrants  in  connection  with 
the  administration  of  giUnts  and  con¬ 
tracts  pursuant  to  this  Act  shall  be  given 
to  Indian  Organizations  and  Indian- 
owned  economic  enterprises. 

(o)  Sections  74.140  and  74.171  of  Sub¬ 
part  Q,  “Cost  Principles,”  and  Appendix 
C  to  such  subpart,  except  for  Paragraph 
J  (4)  of  Part  I  of  such  Appendix. 


§  36.1 15  Suspension  and  Temninatkm  of 
Grants. 

(a)  When  tire  Secretary  determines 
that  the  performance  of  a  grantee  under 
these  regulations  involves  (1)  the  vio¬ 
lation  of  the  rights  or  endangerment  of 
the  health,  safety,  or  welfare  of  any  per¬ 
son,  or’ (2)  gross  negligence  or  the  mis¬ 
management  in  the  handling  or  use  of 
funds  under  the  grant,  including  any  ma¬ 
terial  failure  to  comply  with  the  terms 
and  conditions  of  the  grant,  the  Secretary 
will,  in  writing,  notify  the  grantee  of 
such  determination  and  will  request  that 
the  grantee  take  such  corrective  action, 
within  such  period  of  time,  as  the  Secre¬ 
tary  may  prescribe. 

(b)  When  the  Secretary  determines, 
after  making  a  determination  described 
in  paragraph  (a)  of  this  section,  that 
suspension  is  necessary  to  protect  grant 
fimds  which  will  otherwise  be  expended 
contrary  to  the  best  interests  of  the  In¬ 
dians  to  be  served  or  is  otherwise  neces¬ 
sary  to  protect  the  health  or  welfare  of 
the  Indian  population,  he  may,  pending 
the  prompt  initiation  and  resolution  of 
termination  proceedings  and  after  rea¬ 
sonable  written  notice  to  the  grantee,  sus¬ 
pend,  in  whole  or  in  part.  Federal  assist-  ^ 
ance  under  the  grants.  No  obligations  in-' 
ciirred  by  the  grantee  during  the  period 
of  suspension  shall  be  allowable  under  the 
suspended  grant  (or  portion  of  the 
grant) ,  except  that  the  Secretary  may  at 
his  discretion  allow  necessary  and  proper 
costs  which  the  grantee  could  not  rea¬ 
sonably  avoid  diiring  the  period  of  sus¬ 
pension  or  which  he  determines  may  be 
necessary  to  preserve  the  project  or  best 
interests  of  the  Indians  to  be  served:  Pro¬ 
vided,  that  such  costs  would  otherwise  be 
allowable  under  this  subpart.  Appropriate 
adjustments  to  the  payments  under  the 
suspended  grant  (or  portion  of  the  grant) 
will  be  made,  either  by  withholding  the 
payments  or  by  not  allowing  the  grantee 
credit  for  disbursements  which  it  may 
make  in  liquidation  of  unauthorized  obli¬ 
gations  it  incurs  during  the  period  of  sus¬ 
pension.  Suspensions  shall  remain  in 
effect  until  the  grantee  has  taken  correc¬ 
tive  action  to  the  satisfaction  of  the  Sec¬ 
retary,  or  given  assurances  satisfactory 
to  the  Secretary  that  corrective  action 
will  be  taken,  or  until  the  Secretary  ter¬ 
minates  the  grant. 

(c)  When  the  Secretary  determines 
that  a  grantee  has  not  taken  corrective 
action  (as  prescribed  by  him  imder  para¬ 
graph  (a)  of  this  section)  to  his  satisfac¬ 
tion,  he  may,  after  providing  the  grantee 
an  opportunity  for  a  hearing  in  accord¬ 
ance  with  paragraph  (d)  of  this  section, 
terminate  the  grant  in  whole  or  in  part 
and  if  appropriate  assume  or  resiune 
control  or  operation  of  the  program,  ac¬ 
tivity,  or  service  Involved. 

(d)  When  the  Secretary  has  made  a 
determination  described  in  paragraph 

(c)  of  this  section,  he  shall  in  writing 
notify  the  grantee  of  such  determina¬ 
tion  and  of  the  grantee’s  right  to  request 
a  review  of  such  determination  (and  of 
the  determination  describcMl  in  para¬ 
graph  (a)  of  this  section)  under  the 
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Public  Health  Service  Grant  Appeals 
Procedure  (42  CFR  Part  50,  Subpart  D) . 
Such  notification  by  the  Secretary  shall 
set  forth  the  reasons  for  the  determina¬ 
tion  in  sufficient  detail  to  enable  the 
grantee  to  respond  and  shall  inform  the 
grantee  of  its  opportunity  for  review  un¬ 
der  such  Subpart  D.  If  the  review  held 
under  Subpart  D  results  in  a  response 
adverse  to  the  grantee’s  position,  the 
grantee  shall  be  informed  of  its  right  to 
have  a  hearing  before  the  Department 
Grant  Appeals  Board,  pursuant  to  45 
CFR  Part  16. 

(e)  Where  the  Secretary  determines 
that  a  grantee’s  performance  under  a 
grant  awarded  tmder  this  subpart  poses 
an  immediate  threat  to  the  safety  of  any 
person,  he  may  immediately  terminate 
the  giant  in  whole  or  in  part  and  if  ap¬ 
propriate  assume  or  resume  control  or 
operation  of  the  program,  activity,  or 
service  Involved.  In  such  case,  the  ^c- 
retary  shall  designate  three  officers  or 
employees  of  the  Department  to  serve  as 
a  hearing  panel,  one  of  whom  shall  be 
designated  as  chairman.  No  officer  or  em¬ 
ployee  from  the  office  of  the  official  who 
made  the  decision  to  terminate  the  grant 
imder  this  paragraph  may  be  designated 
to  serve  on  the  hearing  panel. 

(1)  The  hearing  shall  be  commenced 
within  10  days  after  the  termination  of 
the  grant  and  shall  afford  each  party  to 
the  proceeding: 

(1)  Sufficient  notice  of  the  issues  to  be 
considered  (where  such  notice  has  not 
previously  been  afforded) ; 

(ii)  An  opportunity  to  be  represented 
by  counsd; 

(iii)  An  opportunity  to  make  a  record 
of  the  proceedings; 

(iv)  An  opportunity  to  present  wit¬ 
nesses  on  grantee’s  behalf;  and 

(V)  An  opportunity  to  cross-examine 
other  witnesses  either  orally  or  through 
written  interrogatories. 

(2)  The  hearing  panel  shall,  within  25 
days  after  the  conclusion  of  the  hearing, 
notify  all  parties  in  writing  of  its  deci¬ 
sion. 

(3)  Such  decision  shall  not  be  subject 
to  further  hearing  under  42  CFR  Part 
60,  subpart  D  or  45  CTR  Part  16. 

(f)  In  any  case  where  the  Secretary 
has  terminated  a  grant  imder  paragraphs 
(c)  or  (e)  of  this  section,  he  may  de¬ 
cline  to  enter  into  a  new  grant  agree¬ 
ment  with  the  terminated  grantee  imtil 
such  time  as  he  is  satisfied  that  the  basis 
for  the  termination  has  been  corrected. 
Nothing  in  this  section  shall  be  construed 
as  contravening  the  Occupational  Safety 
and  Health  Act  of  1970  (84  Stat.  1590), 
as  amended  (29  U.S.C.  651). 

(g)  In  any  case  where  the  Secretary 
has  suspended  or  terminated  a  grant  for 
the  delivery  of  health  services  under  this 


each  recipient  of  Federal  financial  assist¬ 
ance  shall  make  such  reports  wjid  infor¬ 
mation  available  to  the  Indian  people 
served  or  represented  by  such  retffpient 
as  and  in  a  manner  determined  by  the 
Secretary  to  be  adequate. 

§36.117  Amendnient  of  regHlatHMis. 

Before  revising  or  amending  the  regu¬ 
lations  in  this  subpart,  the  Secretary 
shall  take  the  following  actions; 

(a)  Consult  with  Indian  Tribes  and 
national  and  regional  Indian  organiza¬ 
tions  to  the  extent  practicable  about  the 
need  for  revision  or  amendment  and  ccm- 
sider  their  views  in  preparing  the  pro¬ 
posed  revision  or  amendment. 

(b)  Present  the  proposed  revision  or 
amendment  to  the  Committees  on  In¬ 
terior  and  Insular  Affairs  of  the  United 
States  Senate  and  House  of  Representa¬ 
tives. 

(c)  Publish  the  proposed  revisions  or 
amendments  in  the  Federal  Register  as 
proposed  rulemaking  to  provide  adequate 
notice  to  receive  comments  from,  all 
interested  parties. 

(d)  After  consideration  of  all  com¬ 
ments  received,  publish  the  regulations 
in  the  Federal  Register  in  final  form  not 
less  than  30  days  before  the  date  they 
are  made  effective. 

§  36.118  Effect  on  existing  rights. 

The  regulations  in  this  Part  are  not 
meant  to  and  do  not: 

(a)  Affect,  modify,  diminish,  or  other¬ 
wise  impair  the  sovereign  immunity  from 
suit  enjoyed  by  an  Indian  tribe; 

(b)  Authorize,  require  or  permit  the 
termination  of  any  existing  trust  re¬ 
sponsibility  of  the  United  States  with 
respect  to  the  Indian  people; 

(c)  Permit  significant  reduction  in 
services  to  Indian  people  as  a  result  of 
this  subpart. 

§  36.119  Penalties. 

Whoever,  bemg  an  officer,  director, 
agent,  or  employee  of,  or  connected  in 
any  capacity  with,  any  recipient  of  a  con¬ 
tract,  sulxxmtract,  grant,  or  subgrant 
pursuant  to  this  Act  or  the  Act  of 
April  16, 1934  (48  Stat.  596) ,  as  amended, 
embezzles,  willfully  misapplies,  steals,  or 
obtains  by  fraud  any  of  the  money,  funds, 
assets,  or  property  which  are  the  subject 
of  such  a  grant,  subgrant,  contract,  or 
subcontract,  shall  be  fined  not  more  than 
$10,000  or  imprisoned  for  not  more  than 
two  years,  or  both,  but  if  the  amount  so 
embezzle^  misapplied,  stolen,  or  ob¬ 
tained  by  fraud  does  not  exceed  $100,  he 
shall  be  fined  not  more  than  $1,000  or 
imprisoned  not  more  than  one  year,  or 
both. 

Appendix  A — ^Minimum  Standahos  of 
CoNSTXtrcnoN  and  Equipment 


45  CFR  .SAl  and  copies  of  such  documents 
may  be  purchased  as  specified.  These  stand¬ 
ards  are  appUcadfie  W)  idl  projects  approved 
Ibr  eoBstrueilon  grants  under  section  104(b) 

<1)  at  ttie  Act;  in  addition,  hoqjltals  and 
outpattent  tadlltlee  must  comply  with  the 
requirements  of  “General  Standards  of  Con- 
atruotlon  and  Equipment  for  Ho^ltal  and 
ICedioal  BacUlUea”  (DHEW  Publloatlon  No. 
74-4000)  which  document  Is  Incorporated  by 
reference  In  S  58.101(a)  of  this  chapter.  Said 
■tlocnment  will  be  provided  to  all  applloants 
with  a  need -therefor,  and  te  availaibte  to  any 
ioterestcd  person  whether  or  not  affeoted  by 
the  provisions  of  this  subpart,  upon  request 
io  the  Regional  Offioe  ot  the  Department  of 
Health,  Education,  and  Welfare  or  the  Public 
Inquiries  Branch,  Public  Health  Service, 
Washington,  D.C. 

(a)  General.  The  structural  design,  con¬ 
struction,  and  fire  safety  provisions  of  all 
project  faculties  shaU  comply  wltti  the  stand¬ 
ards  of  the  National  BuUdlng  Code,  1667 
<  available  from  American  Insurance  Associa¬ 
tion  Engineering  and  Safety  Department, 

85  John  Street,  New  York,  NY  10038,  or  120 
South  La  Salle  Street,  Chicago,  IL  60603,  or 
465  California  Street,  San  pinncisco,  CA 
94104)  or  with  applicable  State,  local  codes 
and  ordinances,  whichever  is  more  restric¬ 
tive. 

(b)  Mechanical.  All  Installations  of  fuel 
burning  equipment,  steam,  heating,  air  con¬ 
ditioning  and  ventilation,  plumbing  and 
other  piping  systems  and  boilers  shall  comply 
with  the  following  standards: 

(1)  Handbook  of  Fundamentals:  American 
Society  of  Heating,  Refrigerating  and  Air 
Conditioning  Engineers  (ASHRAE)  1972; 
United  Engineer  Center,  345  East  47th  Street, 
New  York,  NY  10017. 

(2)  National  Standard  Plumbing  Code 
1956;  American  Society  of  Mechanical  Engi¬ 
neers  (ASME);  United  Engineer  Center,  345 
East  47th  Street.  New  York,  NY  10017. 

(3)  Boiler  and  Pressure  Vessel  Code,  1971 
edition,  with  current  addenda,  section  8, 
Division  I.  American  Society  of  Mechanical 
Engineers  (ASME);  United  Engineer  Center, 
846  East  47th  Street,  New  York,  NY  10017. 

(c)  Fire  and  safety.  The  fire-resistant  de- 
6l^  criteria  for  the  faculty  will  be  gov¬ 
erned  by  the  criteria  necessary  for  that  por¬ 
tion  of  the  facility  which  Is  subject  to  the 
most  severe  usage.  Remodeled  structure 
shall  be  upgraded.  In  total,  unless  It  Is 
feasible  to  isolate  the  Improved  portion  of 
the  buUdlng  with  fire  walls  and  fire  doors. 
Fire-resistant  design  shaU  be  In  accordance 
with  the  standards  of  Fire  Safety  Code  Num¬ 
ber  101,  1070,  National  Fire  Protection  As¬ 
sociation,  International,  60  Batterymarch 
Street,  Boston,  MA  02110. 

(d)  Emergency  electrical  service.  Fire 
alarm  systems  and  other  electrical  service 
shall  conform  to  the  standards  as  specified 
In  Life  Safety  Code  Number  101,  1970,  Na¬ 
tional  Fire  Protection  Association,  Inter¬ 
national,  60  Batterymarch  Street,  Boston, 
MA  02110. 

(e)  Electrical.  All  electrical  Installations 
and  equipment  shall  be  In  accordance  with 
State  and  local  codes  and  applicable  sec¬ 
tions  of  NatibnsOi  Electric  Code,  NFPA  Bul¬ 
letin  No.  70  HC,  1971,  National  Fire  Protec¬ 
tion  Association,  International,  60  Battery- 
march  Street,  Boston.  MA  02110. 


eubpart,  the  grantee  shall,  upon  the  re¬ 
quest  of  the  Secretary,  transfer  to  the 
Secretary  all  medical  records  compiled 
in  the  i^ieration  of  the  supported  project. 

§  36.116  Reports. 

In  addition  to  the  reporting  and  infor¬ 
mation  requirements  provided  in  Subpart 
J  of  45  CTH  Part  74  made  applicable  to 
grants  under  this  subpart  by  §  36.114, 


The  minimum  standards  of  construction 
and  equipment  set  forth  below  have  been 
establish^  by  the  Secretary  pursuant  to 
section  107  of  the  Act  (25  UB.C.  460k).  In 
accordance  with  6  UB.C.  542(a)  (1),  the  pub¬ 
lications  to  which  reference  Is  made  In  this 
Appendix  A,  unless  otherwise  Indicated,  are 
h«reby  Incorporated  by  reference  and  made 
a  part  hereof.  These  documents  are  avaUable 
for  InspectlQp  at  the  Department's  and  Re¬ 
gional  Offices’  Information  Centers  listed  In 


(f)  Radiation  protection.  All  areas  in 
which  X-ray,  gamma-ray.  beta-ray  product- 
Ing  and  similar  equipment  Is  located  Shall  be 
protected  from  radiation  In  accordance 
with  the  standards  which  are  In  the  hand¬ 
book  reports  No.  33,  1968;  84,  1970;  35.  1970, 
and  86,  1970,  of  the  National  CouncU  on 
Radiation  Protection  and  Meeaurement,  Box 
4867,  Washlngtcm.  DC  20008. 

(g)  All  faculties  shaU  he  designed  and 
constructed  In  accordance  with  the  standard 
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specified  in  the  Unlforiu  Building  Code, 
1970,  International  Conferenca  of  Building 
Officials,  60  South  Los  Robles,  Pasadena,  CA 
01101,  unless  more  restrictive  State  and 
local  codes  govern. 

(h)  Zoning.  Applicable  State  and  local 
codes  shall  apply. 

Subpart  I — Contracts  Under  the  Indian 
Self-Determination  Act 

Genebal 
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Subpart  I — Contracts  Under  the  Indian 
Self-Determination  Act 

Authority:  Secs.  103,  107,  25  U.SX3.  450g, 
450k;  eec.  3,  Pub.  L.  83-568,  42  U.S.C.  2003. 

§  36.201  Applicability. 

The  regulations  of  this  subpart  are 
applicable  to  contracts  awarded  pursuant 
to  section  103  of  P.L.  93-638,  25  USC 
450g  to  carry  out  any  or  all  of  the  func¬ 
tions,  authorities,  and  responsibilities  of 
the  Secretary  of  Health,  Education,  and 
Welfare  under  the  Act  bf  August  5, 1954 
(68  Stat.  674),  as  amended,  42  USC 
2001  et  seq. 

§  36.202  Effect  on  existing  rights. 

The  regulations  in  this  subpart  are  not 
meant  to  and  do  not: 

(a)  Affect,  modify,  diminish,  or  other¬ 
wise  impair  the  sovereign  immunity  from 
suit  enjoyed  by  an  Indian  tribe: 

(b)  Authorize,  require  or  permit  the 
termination  of  any  existing  trust  respon¬ 
sibility  of  the  United  States  with  respect 
to  the  Indian  people; 


(c)  Permit  significant  reduction  in 
services  to  Indian  people  as  a  result  of 
this  subpart. 

S  36.203  Amendment  of  regulations. 

Before  revising  or  amending  the  regu¬ 
lations  in  this  subpart,  the  Secretary 
will  take  the  following  actiom: 

(a)  Consult  with  Indian' tribes  and 
national  and  regional  Indian  organiza¬ 
tions  to  the  extent  practicable  about  the 
need  for  revision  or  amendment  and  con¬ 
sider  their  views  in  preparing  the  pro¬ 
posed  revision  or  amendment. 

(b)  Present  the  proposed  revision  or 
amendment  to  the  Committees  on  In¬ 
terior  and  Insular  Affairs  of  the  United 
States  Senate  and  House  of  Representa¬ 
tives. 

(c)  Publish  the  proposed  revisions  or 
amendments  in  the  Federal  Register  as 
proposed  rulemaking  to  provide  ade¬ 
quate  notice  to  receive  comments  from, 
all  interested  parties. 

(d)  After  consideration  of  all  com¬ 
ments  received,  publish  the  regulations 
in  the  Federal  Register  in  final  form  not 
less  than  30  days  before  the  date  they 
are  made  effective. 

§  36.204  Definitions. 

(a)  “Act”  means  Title  1  of  thb  Indian 
Self-Determination  and  Education  As¬ 
sistance  Act,  Public  Law  93-638  (25  USC 
450f  et  seq.) . 

(b)  “Secretary”  means  the  Secretary, 
of  Health,  Education,  and  Welfare  and 
any  other  oflBcer  or  employee  of  the  De¬ 
partment  of  Health,  Education,  and  Wel¬ 
fare  to  whom  the  authority  involved  has 
been  delegated. 

(c)  “Director”  means  the  Director, 
Indian  Health  Service,  Health  Services 
Administration,  Public  Health  Service, 
Department  of  Health,  Education,  and 
Welfare  (IHS)  who  is  the  official  to 
whom  the  Secretary  has  delegated  full 
responsibility  and  authority  to  imple¬ 
ment  and  administer  those  aspects  of  the 
Act  related  to  the  health  and  well-being 
of  the  Indian  people. 

(d)  “Area  Director”  means  the  official 
in  charge  of  an  Indian  Health  Service 
Area,  or  Program  Office.  Area  Directors 
are  the  immediate  representatives  of  the 
Director,  IHS  in  their  respective  geo¬ 
graphical  Jurisdictions  and  have  been 
delegated  authorities  and  responsibilities 
related  to  the  Act. 

(e)  “Contracting  Officer”  means  the 
person  executing  the  contract  on  behalf 
of  the  Government  and  any  other  officer 
or  employee  who  is  properly  designated 
Contracting  Officer;  and  the  term  in¬ 
cludes,  except  as  otherwise  provided  in 
the  contract,  the  authorized  representa¬ 
tive  of  the  Contracting  Officer  acting 
within  the  limits  of  his  authority. 

(f)  “Project  Officer”  means  the  person 
representing  the  Government  for  the 
purpose  of  technical  direction  of  contract 
performance.  The  Project  Officer  is  not 
authorized  to  issue  any  instructions  or 
directions  which  effect  any  increase  or 
decrease  in  the  cost  of  the  contract  or 
which  change  the  period  of  the  contract. 

(g)  “Indian”  means  a  person  who  is  a 
member  of  an  Indian  tribe. 


(h)  “Indian  Tribe”  means  any  Indian 
tribe,  band,  nation,  rancheria,  Pueblo, 
colony  or  commimity,  including  any 
Alaska  Native  village  or  regional  or  vil¬ 
lage  corporation  as  defined  in  or  estab¬ 
lished  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  (85  Stat.  688) 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

(I)  “Tribal  Organization”  means  the 
recognized  governing  body  of  any  Indian 
tribe;  any  legally  established  organiza¬ 
tion  of  Indians  which  is  controlled,  sanc¬ 
tioned,  or  chartered  by  each  governing 
body  or  which  is  democratically  elected 
by  the  adult  members  of  the  Indian  cc»n- 
munity  to  be  served  by  such  organization 
and  which  includes  the  maximum  partic¬ 
ipation  of  Indians  in  all  phases  of  its 
activities: 

(J)  “An  Indian  Owned  Economic  En¬ 
terprise”  means  any  commercial  indus¬ 
trial,  or  business  activity  established  or 
organized  for  the  purpose  of  profit  which 
is  not  less  than  51  percent  Indian  owned. 

(k)  An  “Indian  Self-Determination 
Contract  Proposal”  is  the  name  of  the 
docvunent  to  be  utilized  by  Indian  Tribal 
organizations  to  forward  to  the  Indian 
Health  Service,  their  requests  to  enter 
into  contracts  for  health  programs  or 
services.  It  is  to  be  distinguished  from  the 
unsolicited  proposals  defined  in  41  CTR 
3-4.52  in  that  it  is  utilized  in  the  pursuit 
of  the  Indian  Self-Determination  objec¬ 
tives  of  this  subpart. 

(l)  “Trust  Resources”  means  land, 
water,  minerals,  fimds,  or  property, 
asset,  or  claim,  and  any  right  or  interest 
in  any  of  the  foregoing,  which  is  held  by 
the  United  States  in  trust  for  any  Indian 
tribe  or  any  Indian  individual  or  which 
is  held  by  any  Indian  tribe  or  Tnrfism  in¬ 
dividual  subject  to  a  restriction  on  alien¬ 
ation  imposed  by  the  United  Stales. 

(m)  “Trust  Responsibility”  means  any 
discretionary  right  or  power  vested  by 
law  in  the  United  StatM,  or  any  official 
or  employee  thereof,  to  approve  or  other¬ 
wise  regulate  the  alienation,  emcum- 
brance,  management,  development  or  use 
of  trust  resources. 

(n)  “Retrocession”  is  the  volimtary  re¬ 
turn  of  a  contracted  program,  or  portion 
thereof,  to  the  Indian  Health  Service 
pursuant  to  secticm  106(d)  of  the  Act. 

(o)  The  Contract  Proposal  Declination 
Appeals  Board  (CPDAB)  is  a  body  es¬ 
tablished  to  review  Indian  Self-Deter¬ 
mination  Contract  Proposals  which  have 
been  disapproved. 

Contract  Proposals,  Review,  and  Appeal 
§  36.205  Eligibility  and  application. 

(a)  Any  tribal  organization  of  any  In¬ 
dian  tribe  upon  the  request  of  such  In¬ 
dian  tribe  may  contract  with  the  Secre¬ 
tary  to  carry  out  any  or  all  of  the  ftmc- 
tions,  authorities  and  responsibilities  of 
the  Secretary  under  the  Act  of  August  5, 
1954. 

(b)  All  such  contracts  shall  be  based 
upon  Indian  Self-Determinaticm  Con¬ 
tract  proposals  which  will  be  specific 
and,  as  a  minimum,  include  the  follow¬ 
ing: 
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(1)  Date  Submitted. 

(2)  Full  name  and  address  of  the  In¬ 
dian  tribal  organization  submitting  the 
proposal. 

(3)  Pull  name  and  tribe(s)  which  the 
tribal  organization  is  afiBliated  with. 

(4)  Narrative  description  of  the  fimc- 
tions,  IHS  programs,  or  portions  thereof 
which  the  tribal  organization  wants  to 
contract  for. 

(5)  Type  of  contract  proposed  (cost 
reimbursement,  fixed  price,  etc.). 

(6)  Proposed  contract  starting  and 
completion  dates. 

(7)  Equipment  and  facilities  needed  to 
carry  out  the  contract  and  how  the  tribal 
organization  intends  to  obtain  such. 

(8)  Narrative  indicating  the  tribal  or¬ 
ganization’s  knowledge  of  the  program 
part  of  the  program  or  function  to  be 
contracted  for.  Where  tribal  organiza¬ 
tions  have  already  been  involved  in  a 
contract  effort  for  such  programs,  this 
narrative  may  be  in  the  form  of  an  up¬ 
dated  version  of  the  scope  of  work  under 
that  contract.  In  any  case,  the  following 
items  ^ould  be  described  in  the  liarra- 
tive: 

(i)  Experience  and  training  of  person¬ 
nel  performing  under  the  contract; 

(ii)  Familiarity  with  Federal  Regula¬ 
tions  and  procedures  Involved; 

(ill)  Experience  in  operating  a  similar 
or  related  tribal  program; 

(iv)  Extent  of  subcontracting  contem¬ 
plated  and  identification  of  proposed 
subcontractors; 

(v)  Identification  of  Federal  employee 
transfers  contemplated; 

(vi)  Personnel  system  and  key  person¬ 
nel; 

(vii)  The  work  plan  for  carrying  out 
the  contract. 

(9)  Evidence  of  community  support 
for  or  lack  of  opposition  to  the  contract. 

(10)  Information  concerning  training 
to  be  given  to  personnel  who  will  perform 
imder  the  contract. 

(11)  Estimate  of  the  number  of  In¬ 
dians  to  be  served. 

(12)  A  budget,  including  separate  cost 
estimates  for  salaries  and  wages,  equip¬ 
ment,  supplies,  services,  travel,  subcon¬ 
tracts,  other  direct  costs  and  overhead. 

(13)  Justification  and  request  for  ad¬ 
vance  payments. 

(14)  Names  and  telephone  numbers  of 
the  tribal  organization’s  business  and 
technical  personnel  who  may  be  contact¬ 
ed  during  the  evaluation  and  negotiation 
process. 

(15)  A  description  of  the  tribal  organi¬ 
zation  including: 

(i)  The  legal  and  organizational  rela¬ 
tionship  of  the  tribal  organization  to  the 
Indians  in  the  area  to  be  served  or  ef¬ 
fected  by  the  contract. 

(ii)  A  description  of  the  participation 
of  Indians  in  all  phases  of  the  tribal  or¬ 
ganization. 

(iil)  Whether  the  tribal  organization 
is  controlled,  sanction^  or  chartered  by 
the  governing  body  of  Indians  to  be 
served,  and.  If  so,  evidence  of  such  fact. 

(iv)  And,  If  elected,  a  description  of 
the  election  process,  voting  criteria,  and 
extent  of  voter  participation. 


(16)  Evidence  of  adequate  liability  in¬ 
surance  coverage  or  an  explanation  of 
why  such  insurance  cannot  or  should 
not  be  obtained.  Such  insurance  shall 
provide  that  prior  to  cancellation  the 
Secretary  must  be  notified  and  must  fur¬ 
ther  provide  that  each  such  policy  of  in¬ 
stance  sh^U  contain  a  provision  that 
the  insurance  carrier  shall  waive  any 
right  it  may  have  to  raise  as  a  defense 
the  tribe’s  sovereign  immunity  from  suit 
but  such  waiver  shall  extend  only  to 
claims  the  amount  and  nature  of  which 
are  within  the  coverage  and  limits  of  the 
policy  and  shall  not  authorize  or  em¬ 
power  such  Insurance  carrier  to  waive 
or  otherwise  limit  the  Tribe’s  sovereign 
immunity  putslde  or  beyond  the  cover¬ 
age  and  limits  of  the  policy  of  insurance. 

(17)  The  intended  financial  participa¬ 
tion,  if  any,  of  the  tribal  organization  or 
the  tribes  to  be  served  specifying  the  type 
of  contributions  such  as  cash  or  services, 
loans  of  full  or  part-time  staff,  equip¬ 
ment,  space,  materials,  or  facilities,  or 
other  contributions. 

(c)  The  Indian  Self-Determination 
Contract  Proposal  shall  be  executed  by 
a  person  or  persons  authorized  to  act  on 
behalf  of  the  tribal  organization  and 
shall  be  accompanied  by  evidence  that 
such  person  or  persons  are  authorized 
to  bind  the  tribal  organization. 

(d)  The  Indian  Self-Determination 
Contract  Proposal  should  be  addressed 
to  the  Area  Director  of  the  appropriate 
Indian  Health  Service  Area.  Such  pro¬ 
posals  should  be  submitted,  in  5  copies, 
well  in  advance  of  the  desired  beginning 
of  support. 

(e)  Tribal  organizations  may  obtain 
assistance  in  preparing  Indian  Self-De- 
terminaticm  contract  proposals  from  the 
IHS  Area  OfiBces.  ’The  Area  Directors 
shall  make  any  information  available  to 
the  tribal  organization  which  Is  needed 
in  the  preparation  of  its  proposal  except 
as  may  be  exempt  from  disclosure  by  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)  and  the  Department  of  Health, 
Educaticm,  and  Welfare  regulations 
thereunder,  45  CFR,  Part  5. 

§  36.206  Tribal  clearances— initial  con¬ 
tract. 

(a)  Before  the  IHS  may  enter  into  a 
contract  with  a  tribal  organization,  it 
must  be  requested  to  do  so  by  the  tribe. 
The  tribe’s  request  shall  be  in  the  form 
of  a  resolution  by  the  tribal  governing 
body.  If  the  tribal  organization  is  apply¬ 
ing  for  a  contract  to  perform  services 
benefiting  more  than  one  tribe,  an  au¬ 
thorizing  resolution  from  each  tribal 
governing  body  must  be  obtained  before 
submitting  the  application  to  IHS  for 
approval.  A  tribal  governing  body  may 
pass  a  single  resolution  authorizing  a 
tribal  orgmiizatlon  to  apply  for,  negoti¬ 
ate,  and  execute  more  than  one  contract 
if  the  resolution  specifies  for  each  con¬ 
tract  the  same  information  required  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Ihe  resolution  of  the  tribal  gov¬ 
erning  body  shall  authorize  the  applicant 
tribal  organization  to  apply  for,  negotiate 
and  contract  with  the  IHS  Area  OfiBce, 


subject  to  the  specific  terms,  conditions 
and  limitations  of  the  resolution  and  ap¬ 
plicable  tribal  laws,  codes,  and  regula¬ 
tions.  The  resolution  shallAnclude  the 
date  the  resolution  was  approved,  and 
signature  of  the  person  authorized  to  cer¬ 
tify  the  accuracy  of  the  information  con¬ 
tained  in  the  resolution. 

(c)  The  tribal  governing  body’s  request 
(resolution)  should  include  the  following: 

(1)  When  the  tribal  organization  is 
the  tribal  governing  body: 

(i) *A  brief  statement  of  the  contract 
scope. 

(ii)  ’The  tribal  official  authorized  to 
negotiate  the  contract  and  any  amend¬ 
ments  thereto. 

(iii)  The  tribal  official  authorized  to 
execute  the  contract  and  any  amend¬ 
ments  thereof. 

(iv)  The  expiration  date  of  the  au¬ 
thorities  granted  by  the  resolution. 

(v)  The  extent  and  procedure,  if  any, 
for  review  of  the  contract  and  any 
amendments  thereto  by  the  tribal  gov¬ 
erning  body  before  execution. 

(vl)  The  proposed  date  for  contract 
commencement. 

(vii)  The  proposed  term  of  the  con¬ 
tract. 

(2)  When  the  tribal  organization  is 
other  than  the  tribal  governing  body: 

(i)  The  name  of  the  tribal  organiza¬ 
tion. 

(ii)  A  brief  statement  of  the  contract 
scope. 

(iii)  ’The  extent  and  procedure  for  re¬ 
view  by  the  tribal  governing  body  of  the 
contract  and  any  amendments  thereto 
prior  to  execution  by  the  tribal  organiza¬ 
tion. 

(iv)  The  tribal  office  or  official  to 
which  the  IHS  should  send  copies  of 
contract  documents  and  correspondence. 

(V)  ’The  proposed  term  of  the  contract. 

(vi)  The  proposed  date  for  contract 
commencement. 

(vii)  Any  limitations  on  authorities 
granted  the  tribal  organization. 

(d)  Any  procedures  specified  in  this 
section  concerning  the  manner  in  which 
a  tribal  governing  body  passes  a  tribal 
resolution  shall  apply  except  where  in¬ 
consistent  with  tribal  constitution,  law, 
code,  ordinance,  or  other  similar  docu¬ 
ment.  In  such  cases,  the  tribal  law  or 
procedures  shall  be  cited  in  the  resolu¬ 
tion  and  shall  take  precedence. 

§  36.207  ’Tribal  dearances— contract  re¬ 
newals. 

The  Secretary  may  renew  a  contract 
for  the  same  ftmction(s)  or  programs  as 
the  original  contract  at  the  written  re¬ 
quest  of  the  tribal  organization  desig¬ 
nated  in  the  tribal  resolution.  Requests 
for  contract  renewals  shall  be  made  as 
follows: 

(a)  If  the  original  contract  provided 
services  to  only  one  Indian  tribe,  written 
applications  for  renewal  shall  be  sent  by 
the  tribal  organization  to  the  Area  Office 
as  follows: 

(1)  Directly,  when  the  tribal  organi¬ 
zation  Involved  is  the  governing  body  of 
the  tribe. 

(2)  Throu^  the  governing  body  of  the 
tribe  for  review  when  the  tribal  organi- 
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zation  is  not  the  governing  body  of  the 
tribe.  Submission  shall  be  made  to  the 
governing  body  at  least  75  calendar  days 
before  the  original  contract  expires.  The 
tribal  organization  ^all  promptly  notify 
the  IHS  Area  OflBce  in  writing  of  the  date 
the  tribal  governing  body  received  the 
application.  If,  within  45  calendar  days 
after  receiving  the  application,  the  tribal 
governing  body  does  not  provide  the  IHS 
Area  Director  with  a  formal  resolution 
objecting  to  the  application  fm:  renewal, 
the  absence  of  receipt  of  such  a  resolu¬ 
tion  shall  constitute  the  tribe’s  request 
for  renewal  of  the  contract. 

(b)  If  the  original  contract  provided 
services  to  more  than  one  Indian  tribe, 
the  tribal  organization  must  give  a  copy 
of  the  written  amplication  for  renewal  to 
each  tribal  governing  body  at  least  75 
calendar  days  before  the  original  con¬ 
tract  expires.  The  tribal  organization 
shall  promptly  notify  the  IHS  Area  Of¬ 
fice  where  the  application  is  to  be  sub¬ 
mitted  in  writing,  of  the  date  the  tribal 
governing  bodies  received  copies  of  the 
application.  If,  within  45  calendar  days 
after  receiving  copies  of  the  application 
none  of  the  tribal  governing  bodies  pro¬ 
vide  the  appropriate  IHS  Area  Office  with 
a  formal  resolution  objecting  to  the  ap¬ 
plication  for  renewal,  the  absence  of  re¬ 
ceipt  of  such  resolutions  shall  constitute 
the  tribes’  request  for  renewal  of  the 
contract.  If  one  or  more  of  the  tribal 
governing  bodies  involved  object  to  the 
renewal,  the  contract  will  not  be  made 
imtil  all  the  tribal  governing  bodies  have 
approved  the  request  or  the  matter  is 
otherwise  resolved. 

§  36.208  Evaluation  criteria. 

(a)  Indian  Self-Determination  Con¬ 
tract  Proposals  will  be  evaluated  to  de¬ 
termine:  (i)  If  the  sMwlce  to  be  rendered 
to  Indian  people  by  the  proposed  con¬ 
tract  will  be  satisfactory;  (ii)  if  the  pro¬ 
posed  contract  will  assure  that  trust  re¬ 
sources  are  protected;  and  (lii)  if  the 
proposed  contract  will  ensure  proper 
completion  and  maintenance  of  the  proj¬ 
ect  or  fimction  involved.  Failure  to  meet 
any  of  the  above,  may  be  caiise  for  decli¬ 
nation  of  the  Indian  Self-Determination 


sharing  or  other  suitable  arrangements 
will  be  reflected  in  the  contract. 

(2)  Bookkeeping  and  accounting  pro¬ 
cedures.  It  must  be  clearly  established 
by  the  Indian  Health  Service  that  the 
tribal  organization  which  will  imder- 
take  the  contract  does  have  an  adequate 
accounting  and  bookkeeping  system. 
IHS  may  assist  the  contractor  in  estab¬ 
lishing  an  acceptable  bookkeeping  and 
accounting  system. 

(3)  Substantive  knowledge  of  the  pro¬ 
gram  to  be  contracted.  The  tribal  organi¬ 
zation  shall  be  presumed  to  have  sub¬ 
stantive  knowledge  of  the  program  to  be 
contracted  if  it  meets  one  or  more  of  the 
following  conditions: 

•  (1)  The  tribal  organization  has  suc¬ 
cessfully  managed  a  similar  program  be¬ 
fore  through  grant  or  contract  for  which 
standards  have  been  established. 

(il)  The  members  of  the  tribal  orga¬ 
nization  have  been  consumers  of  such 
services  in  the  past  and  have  developed 
an  xmderstandlng  of  the  program 
ficient  to  enable  the  tribal  organization 
to  effectively  carry  out  the  contract 
operation. 

(lii)  The  tribal  organization  has  made 
arrangements  to  obtain  and  to  develop 
its  knowledge  of  the  program. 

(4)  Lack  of  community  support.  Be¬ 
fore  the  IHS  can  enter  into  a  contract 
there  must  be  a  request  made  in  accord¬ 
ance  with  §  36.206.  The  tribal  governing 
body’s  resolution  under  §  36.206  shall  be 
presumed  to  demonstrate  that  there  is 
community  support  for  the  proposed 
contract.  Any  assertion  of  a  lack  of  com¬ 
munity  support  by  persons  to  be  served 
imder  the  contract,  is  subject  to  exhaus¬ 
tion  of  tribal  remedies  by  those  making 
such  assertions. 

(5)  Adequacy  of  trained  personnel.  The 
adequacy  of  trained  personnel  available 
to  the  tribal  organization  to  carry  out  the 
proposed  contract  will  be  presumed  If 
any  of  the  following  conditions  exists: 

(i)  If  the  tribal  organization  has  a 
personnel  system  that  prescribes  mini¬ 
mum  occupational  qualification  stand¬ 
ards,  which  shall  be  not  less  than  minl- 
m\im  Cdvil  Service  standards  where 
applicable  and  procedin-es  for  the  selec- 


health  sendee  activity  of  the  Indian 
Health  Service. 

(ii)  The  contractor’s  proposal  will  be 
evaluated  to  determine  the  contractor’s 
ability  to  meet  the  Uniform  Administra¬ 
tive  Standards  published  as  a  Notice  of 
Proposed  Rulemaking  in  February  10, 
1975  40  FH.  6304. 

(ill)  ’The  ability  of  the  contractor  to 
carry  out  the  contract  in  accordance 
with  IHS  policy,  the  applicable  regula¬ 
tions  of  this  Part,  and  the  Act 

(Iv)  No  other  components  shall  be  pre¬ 
scribed  as  a  basis  for  declination  unless 
such  components  are  added  to  the  regu¬ 
lations  in  this  subpart  by  revision  or 
amendment  of  regulations. 

(7)  Tribes  may  pursuant  to  section 
36.216  request  a  waiver  of  Federal  Con¬ 
tracting  Laws  and  Regulations  for  a 
specific  contract. 

(8)  mS  officials  may  not  decline  to 
enter  into  a  contract  with  a  tribal  orga¬ 
nization  because  of  any  objection  that 
would  be  overcome  through  the  contract. 

§  36.209  Government  property. 

(a)  In  carrying  out  a  contract  made 
under  this  Part,  the  Director  shall,  wher¬ 
ever  possible,  permit  a  tribal  contractor 
to  use  existing  buildings,  facilities,  and 
related  equipment  and  other  personal 
property  owned  by  the  IHS  within  his 
jurisdiction.  Arrangements  on  the  use  of 
IHS  property  shall  be  provided  for  in  the 
contract  or  other  agreement  as  appro¬ 
priate.  In  determining  whether  real  or 
personal  property  can  be  provided,  he 
shall  determine  whether  the  IHS  can 
provide  comparable  services  for  any  of 
the  imcontracted  part  of  the  program. 

(b)  Requests  for  the  use  of  IHS  prop¬ 
erty  which  arise  after  signing  of  the  con¬ 
tract  shall  be  submitted  to  the  relevant 
IHS  official  by  the  tribal  organization. 
Such  requests  should  be  granted  unless 
such  a  use  would  seriously  interfere  with 
the  administration  of  existing  IHS  pro¬ 
grams.  The  property  must  conform  to  the 
minimum  standards  established  pur¬ 
suant  to  the  Oxupational  Safety  and 
Health  Act  of  1970  (29  UB.C.  651) . 

§  36.210  Submitting  contract  proposals. 


Contract  Proposal.  tlon  of  personnel  on  the  basis  of  such  (a)  When  services  under  the  proposed 

(b)  To  determine  if  an  Indian  Self-  qualifications,  and  the  personnel  to  be  contract  will  be  provided  to  one  or  more 
Determination  Contract  Proposal  meets  used  under  the  prwosed  contract  are  to  tribes  witto  the  jurisdiction  of  a  single 
the  above  criteria,  the  Area  Director  and  be  employed  imder  the  personnel  system.  Area  Office,  the  completed  contract  pro- 

his  staff  will  consider  whether  the  tribal  (ii)  If  there  is  no  tribal  personnel  sys-  posal  with  documentation  of  the  tribal 

organization  would  be  deficient  in  per-  tern,  it  will  be  assumed  that  the  person-  request(s)  and  approvals  of  each  such 

formance  imder  the  contract  with  re-  nel  to  be  employed  under  the  proposed  tribe  effected  shall  be  delivered  or  mailed 
spect  to  the  factors  listed  in  this  para-  contract  are  adequately  trained  if  the  to  the  Area  Director  of  that  Area  Office, 
graph.  tribal  organization  has  established  posl-  When  services  will  be  provided  to 

(1)  Eiqulpment,  buildings  and  facill-  tion  descriptions  for  key  personnel  to  be  tribes  within  the  jurisdiction  ot  more 
ties.  No  higher  standards  with  regard  to  employed  under  the  contract  and  will  than  one  IHS  Area  Office,  a  copy  of  such 
buildings,  facilities,  or  equipment  shall  establish  within  a  reasonable  time  a  proposals  and  documentation  shall  be 
be  applied  to  tribal  organizations  than  personnel  system  similar  to  the  one  de-  forwarded  to  each  of  the  Area  Offices 
have  previously  been  applied  to  IHS.  The  scribed  in  paragraph  (c)  (5)  (i)  of  this  affected.  Area  Directors  will  then  for- 
Indian  Health  Service  shall  make  avail-  section.  .  ward  their  recinnmendations  to  the 

able  the  use  of  all  equipment  which  has  <6)  Other  necessary  components  of  Deputy  Director,  IHS. 

been  allocated  to  the  operation  of  the  contract  performance.  c  on 

program  by  the  IHS  in  the  past,  unless  (i)  The  contractor’s  proposal  must  ®  proposal  approval  of- 

the  EHS  determines  that  the  provision  of  demonstrate  the  capacity  to  meet  mini-  nciai*. 

such  equipment  will  serioirily  interfere  mum  health  program  and  professional  Each  Area~  Director  Is  authorized  to 
with  the  mS’s  ability  to  provide  services  standards  established  by  IHS  for  each  approve  proposals  for  contract  under 
to  Indian  people  in  noncontracted  pro-  major  health  service  activity  of  the  IHS.  which  a  tribal  organization  will  provide 
grams.  Where  equipment  Is  shared  by  The  Director  will  establish  and  make  services  to  a  tribe  or  tribes  within  the 
the  programs  to  be  contriu^ted  and  other  available  to  any  prospective  contractor  jurisdiction  of  his  Area  Office.  Wbuen  a 
non-contracted  proi^ms,  equipment-  the  minimum  standards  for  each  major  tribal  organization  applies  for  a  contract 
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under  which  services  will  be  provided  to 
tribes  within  the  jurisdiction  of  more 
than  one  Area  Office  or  for  a  contract 
which  is  national  in  scope,  the  proposal 
must  be  submitted  to  the  Deputy  Di¬ 
rector,  IHS  for  approval. 

§  36.212  Review. 

Upon  receiving  a  contract  application, 
the  approving  official  will: 

(a)  Notify  the  tribal  organization  in 
writing  that  the  proposal  has  been  re¬ 
ceived.  This  notice  will  be  made  within 
five  (5)  calendar  days  after  receipt  of 
the  proposal. 

(b)  ^view  the  proposal  for  complete¬ 
ness  and  promptly  request  additional  in¬ 
formation  from  the  tribal  organization 
or  from  the  requesting  tribe  which  will 
be  needed  to  reach  a  decision. 

(c)  Notify  Area  Office  subordinate  ac¬ 
tivities  serving  the  tribe(s)  which  will 
receive  services  under  the  contract  and 
obtain  any  needed  information  and/or 
relevant  reconunendations  cm  the  con¬ 
tract. 

(d)  Assess  the  contract  proposal  to 
determine  if  it  is  feasible  and  if  it  com¬ 
plies  with  the  appropriate  requirements 
of  the  Act  and  of  the  regulations  in  this 
Subpart. 

(e)  Notify  the  tribal  organization  of 
deficiencies  in  the  propossd  and  provide 
to  the  extent  practicable  technical  assist¬ 
ance,  as  requested,  to  overcome  such 
deficiencies. 

(f)  Approve  or  disapprove  the  proposal 
after  fully  reviewing  and  assessing  it  and 
any  additional  information  submitted  by 
the  tribal  organization  provided,  how¬ 
ever,  that  no  action  to  disapprove  shall 
be  taken  during  the  period  of  provision 
of  technical  assistance. 

(g)  Promptly  notify  the  tribal  organi¬ 
sation  in  writing  of  the  decision  to  ap¬ 
prove  or  disapprove  the  proposal.  If  the 
proposal  is  disapproved,  the  notice  shall 
contain  but  need  not  be  limited  to  the 
following: 

(1)  Specific  objections,  which  are  based 
on  failures  to  meet  appUcable  program 
or  administrative  standards  or  ftmd  re¬ 
strictions,  which  preclude  acceptance  of 
the  Indian  Self-Determination  Contract 
Proposal; 

(il)  Guidance  to  the  tribe  regarding  the 
steps  which  need  to  be  taken  to  overcome 
the  stated  objections; 

(iil)  Identification  of  assistance  which 
can  practicably  be  made  available  to  the 
tribe  upon  request  to  overcome  the  stated 
objections; 

(iv)  Notification  to  the  tiibal  organi¬ 
zation  of  its  right  to  appeaL 

§  36.213  Processing  time. 

The  approving  official  will  except  as 
otherwise  provided  approve  or  disap¬ 
prove  a  contract  proposal  within  sixty 
(60)  calendar  days  after  receipt.  The 
(60)  calendar  day  deadline  may  be  ex¬ 
tended  only  after  obtaining  the  written 
consent  of  the  tribal  organization. 

§  36.214  Tribal  appeals  to  proposal  dec¬ 
linations. 

(a)  On  being  advised  that  an  Indian 
Self-Determlnati(m  Contract  Proposal 


has  been  disapproved  by  the  appropiiate 
approving  official,  the  tribal  organization 
may  file  a  written  appeal  to  the  Contract 
Proposal  Declination  Appeals  Board 
within  thirty  (30)  days  after  receipt  of 
the  Declination  Notice  and  may  request  a 
hearing.  The  af>peal  should  either  refute 
or  overcome  the  objections  stated  as  a 
basis  for  disapproval.  The  Contract  Pro¬ 
posal  Declination  Appeals  Board  shall 
consider  such  an  appeal,  conduct  any  re¬ 
quested  hearing  thereon,  and  recom¬ 
mend  a  decision  to  the  Director,  Indian 
Health  Service,  whose  decision  shall  be 
final. 

(b)  Hearings  at  which  tribal  organiza¬ 
tions  are  represented  shall  be  conducted 
within  thirty  (30)  calendar  days  from 
receipt  of  written  request  for  a  hearing 
as  follows: 

(1)  The  tribal  organization  and  the 
Indian  tribe  or  tribes  affected  shall  be 
notified,  in  writing,  of  the  hearing.  The 
notice  should  give  the  date,  time,  place, 
and  purpose  of  the  hearing.  The  IHS  will 
authorize  payment  of  transportation 
costs  and  per  diem  to  allow  adequate  rep¬ 
resentation  of  the  applicant,  if  the  meet¬ 
ing  is  more  than  50  miles  from  the  office 
of  the  applicant. 

(2)  A  written  record  of  the  hearing 
should  be  made.  The  record  should  in¬ 
clude  written  statements  submitted  at 
the  hearing  or  within  5  calendar  days  fol¬ 
lowing  the  hearing. 

(c)  Decisions  of  the  Director,  IHS,  re¬ 
garding  hearing  or  written  appeals  shall 
be  rendered  within  (15)  calendar  days 
from  the  date  of  the  Board’s  recommen¬ 
dation. 

(d)  The  Contract  Proposal  Declina¬ 
tion  Appeals  Board  shall  be  composed  of 
5  members  appointed  by  the  Director, 
Indian  Health  Service,  one  of  whom 
shall  be  designated  to  serve  as  Chair¬ 
man. 

Procurement 

§  36.215  Applicability  of  regulations. 

Contracts  with  tribal  organizations  re¬ 
sulting  from  the  submission  of  Indian 
Self-Determination  Contract  Proposals 
as  authorized  in  Public  Law  93-638  shall 
be  in  accordance  with  Chapter  1  and  3  of 
41  CFR. 

§  36.216  Waivers. 

(a)  The  Secretary  may,  for  good  catise 
shown,  waive  for  the  purposes  of  a 
specific  contract  any  federal  contracting 
laws  and  regulations  which  he  deter¬ 
mines  are  not  appropriate  for  the  piu*- 
poses  of  the  contract  involved  or  are 
inconsistent  with  the  Act. 

(b)  Requests  for  waivers  may  be 
Initiated  by  tribal  organizations  or  IHS 
contracting  officers.  Such  requests  will 
be  forwarded  to  the  Director,  IHS  for 
decision  or  further  processing  to  the  Sec¬ 
retary  as  required. 

(c)  A  waiver  request  shall  set  forth 
clearly  and  precisely  the  following: 

(1)  The  nature  and  basis  of  the  needed 
waiver; 

(2)  Identification  of  the  procurement 
regulation  provision  from  which  the 
waiver  is  needed; 

(3)  The  circumstances  under  which 
the  waiver  would  be  used; 


(4)  The  intended  effect  of  the  waiver; 

(5 )  The  length  of  time  for  which  it  can 
be  anticipated  that  the  waiver  will  be 
required; 

(6)  Reasons  which  will  contribute  to 
complete  understanding  and  support  of 
the  requested  waiver; 

(7)  Copies  of  pertinent  background 
papers  such  as  forms,  contractor  re¬ 
quests,  etc. 

§  36.217  Fair  and  equal  treatment  of 
Indian  people. 

Contracts  awarded  to  tribal  organiza¬ 
tions  pursuant  to  the  Indian  Self-Deter¬ 
mination  Act  shall  incorporate  the  fol¬ 
lowing  clause: 

The  Contractor  agrees,  consistent  with 
medical  need,  to  make  no  discriminatory 
distinctions  among  Indian  i>atients  or 
beneficiaries  of  this  contract.  For  the 
purpose  of  this- contract  discriminatory 
distinctions  include  but  are  not  limited 
to  the  following: 

(a)  Denying  a  patient  any  service  or 
benefiti  or  availability  of  a  facility; 

(b)  Providing  any  service  or  benefit  to 

a  patient  which  is  different,  or  is  pro¬ 
vided  in  a  different  manner  or  at  a 
different  time  from  that  provided  to 
other  patients  imder  this  contract;  sub¬ 
jecting  a  patient  to  segregation  or  sep¬ 
arate  treatment  in  any  manner  related 
to  his  receipt  of  any  service;  restricting 
a  patient  in  any  way  in  the  enjoyment 
of  any  advantage  or  privilege  enjoyed 
by  others  receiving  any  service  benefit; 
treating  a  patient  differently  from  others 
in  determining  whether  he  satisfies  any 
admission,  enrollment,  quota,  eligibility 
membership,  or  other  requirements  or 
condition  which  individuals  must  meet 
in  order  to  be  provided  any  service  or 
benefit;  the  assignment  of  times  or 
places  for  the  provision  of  services  on 
the  basis  of  discriminatory  distinctions 
which  may  be  made  of  the  patients  to 
be  served.  *. 

§  36.218  Types  of  contracts. 

Cost-reimbursement  type  contracts 
provide  for  payment  to  the  con¬ 
tractor  of  allowable  costs  incurred  in 
the  performance  of  the  contract,  to  the 
extent  prescribed  in  the  contract:  This 
type  of  contract  establishes  an  esti¬ 
mate  of  total  cost  for  the  purpose  of 
obligation  of  funds,  and  a  monetary  ced¬ 
ing  which  the  contractor  may  not  ex¬ 
ceed.  Except  as  provided  below,  cost  re¬ 
imbursement  contracts  will  be  used  for 
all  contracts  made  pursuant  to  this  sub¬ 
part.  In  addition  to  such  other  provisions 
as  The  Secretary  may  from  time  to  time 
require,  a  negotiated  cost  reimburse¬ 
ment  contract  shall  contain  the  terms 
set  out  in  section  3-4.6013  of  41  C!FR  ex¬ 
cept  when  it  can  be  shown  that  one  of 
the  types  listed  below  would  be  more 
appropriate. 

(a)  Fixed-price  contracts  may  be  used 
In  those  instances  where  costs  can  be  pre¬ 
cisely  established.  In  addition  to  such 
other  provisions  as  The  Secretary  may 
from  time  to  time  require,  a  negotiated 
fixed-price  contract  shall  contain  the 
terms  set  out  in  section  3-4.6014  of  41 
CFR. 
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(b)  Cost  sharing  contracts  may  be 
used  where  the  tribe  contributes  to  the 
cost  of  a  program  and  may  specify  a 
percentage  of  cost  or  fixed  amount  to  be 
funded  by  the  government. 

§  36.219  Term  of  contract. 

(a)  The  term  of  contracts  awarded 
under  the  Act  shall  not  exceed  one  year 
except  that  contracts  may  be  made  for 
a  longer  term  up  to  three  years  subject 
to  the  availability  of  appropriations 
under  the  following  circiunstances: 

(1)  The  services  provided  under  the 
contract  can  reasonably  be  expected  to 
be  continuing  in  nature  and,  as  a  re¬ 
sult,  a  longer  contract  term  would  be 
advantageous. 

>  (2)  The  Indian  tribe  or  tribes  to  be 
served  by  the  contract  request  that  the 
term  be  more  than  one  year.  The  tribal 
organization  will  indicate  the  desired 
term  of  the  contract  in  the  Self-Deter¬ 
mination  Contract  Proposal. 

(b)  Contracts  made  for  a  terpi  of 
more  than  one  year  may  be  renegotiated 
annually  to  refiect  factors  which  include, 
but  need  not  be  limited  to,  cost  Increases 
beyond  the  control  of  the  tribal  con¬ 
tractor.  Proposed  changes  in  the  services 
provided  under  the  contract  which  re¬ 
flect  changes  in  program  emptmsls  may 
be  considered  diuing  the  annual  rene¬ 
gotiation  if  the  changes  fall  within  the 
general  scope  of  the  contract. 

§  36.220  Indian  preference  in  subcon¬ 
tracting. 

Contracts  awarded  under  authority  of 
the  Act  shall  incorporate  the  foUowl^ 
clause,  which  is  also  set  forth  in  41  CFR 
3-4.60: 

Indian  Pbeference  in  Svbcontiiacting 

The  contractor  agrees  to  give  preference  In 
purchasing  and  subcontracting  to  Indian  or¬ 
ganizations  and  Indian  owned  economic  en¬ 
terprises  to  the  maximum  extent  that  is 
consistent  with  the  efficient  performance  of 
this  contract. 

§  36.221  Indian  preference  in  training 
and  emplojrment. 

Contracts  awarded  under  authority  of 
the  Act  shall  incorporate  the  following 
clause,  which  is  also  set  forth  in  41  CFR 
3-4.60: 

Indian  Preference  in  Training  and 
Employment 

It  is  the  policy  of  the  Government  to  give 
preference  and  opportunities  for  training  and 
employment,  under  contracts  and  subcon¬ 
tracts  awarded  pursuant  to  the  Indian  Self- 
Determination  Act,  to  Indians. 

The  Contractor  agrees  to  give  such  prefer¬ 
ence  and  opportunity  to  Indians  for  train¬ 
ing  and  employment  under  this  contract  to 
the  extent  that  such  is  consistent  with  the 
efficient  performance  of  this  contract. 

The  Contractor  further  agrees  to  comply 
with  any  rules,  regulations  and  reporting 
requirements  which  may  be  Imposed  by  the 
DHEW  Office  for  CivU  Bights  tor  purposes  of 
Insuring  the  proper  exercise  of  this  authority. 

The  Contractor  agrees  to  insert  this  clause 
In  aU  subcontract(s)  under  this  contract. 

S  36.222  Indemnity  and  insurance. 

Contracts  awarded  under  authority  of 
ttxe  Act  shall  Incorporate  the  following 
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clause,  which  is  also  set  forth  In  41  CFR 
3-4.60: 

(a)  The  Contractor  shall  indemnify 
and  save  and  keep  harmless  the  Govern¬ 
ment  against  any  or  all  loss,  cost,  dam¬ 
age,  claim,  expense  or  liability  what¬ 
soever,  because  of  accident  or  injury  to 
persons  or  property  or  others  occiuring 
in  connection  with  any  program  Included 
as  a  part  of  this  contract,  by  providing 
where  applicable,  the  insurance  described 
below. 

(b)  The  Contractor  shall  secure,  pay 
the  premium  for,  and  keep  in  force  imtil 
the  expiration  of  this  contract,  or  any 
renewfd  period  thereof,  insurance  as  pro¬ 
vided  below.  Such  Insurance  policies  shall 
specifically  Include  a  provision  stating 
the  liability  assumed  by  the  Contractor 
under  this  contract. 

(1)  Workmen’s  compensation  insur¬ 
ance  as  required  by  laws  of  the  State. 

(2)  Owner’s,  landlord’s  and  tenant’s 
bodily  injury  liability  Insurance  with 
limits  of  not  less  than  $50,000  for  each 
person  and  $500,000  for  each  accident.  • 

(3)  Property  damage  liability  Insur¬ 
ance  with  limits  not  less  than  $25,000 
for  each  accident. 

(4)  Automobile  bodily  injury  liability 
Insurance  with  limits  of  not  less  than 
$50,000  for  each  person,  and  $500,000  for 
each  accident  and  property  damage  lia¬ 
bility  Insurance  with  a  limit  of  not  less 
than  $5,000  for  each  accident. 

(5)  Food  products  liability  Insurance 
with  li^ts  of  not  less  than  $50,000  for 
each  person  and  $500,000  for  each  acci¬ 
dent. 

(6)  Professional  malpractice  insurance 
where  medical,  dental  or  other  health 
professional  services  are  Involved. 

(7)  Other  liability  insiuunce  not  spe- 
cfically  mentioned  when  required. 

(c)  Each  policy  of  Insurance  shall  con¬ 
tain  an  endorsement  providing  that  can¬ 
cellation  by  the  insurance  company  shall 
not  be  effective  unless  a  copy  of  the  can¬ 
cellation  is  mailed  (registered)  to  the 
Contracting  Officer  30  da3rs  prior  to  the 
effective  date  of  cancellation. 

(d)  A  certificate  of  each  policy  of  in¬ 
surance,  and  any  change  therein,  shall 
be  furnished  to  the  Contracting  Officer 
immediately  upon  receipt  from  the  in¬ 
surance  company. 

(e)  Insurance  companies  of  the  Con¬ 
tractor  shall  be  satisfactory  to  the  Con¬ 
tracting  Officer.  When  in  his  opinion  an 
insmance  company  Is  not  satisfactory 
for  reasons  that  will  be  stated,  the  Con¬ 
tractor  shall  provide  insurance  through 
companies  that  are  satisfactory  to  the 
Contracting  Officer. 

(f )  Each  policy  of  Insurance  shall  con¬ 
tain  a  provision  that  the  Insurance  car¬ 
rier  waives  any  rights  it  may  have  to 
raise  as  a  defense  the  tribe’s  sovereign 
immunity  from  suit,  but  such  waiver 
shall  extend  only  to  claims  the  amount 
and  nature  of  which  are  within  the  cov¬ 
erage  and  limits  of  the  policy  of  insur¬ 
ance.  The  policy  shall  contain  no  pro¬ 
vision,  either  express  or  implied,  that 
will  serve  to  authorize  or  empower  the 
Insurance  carrier  to  waive  or  otherwise 
limit  the  tribe’s  sovereign  immunity  out- 
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side  or  beyond  the  coverage  and  limits 
of  the  policy  of  Insurance. 

§  36.223  ElxempUon  from  bonds. 

A  tribal  organization  is  not  required 
to  furnish  performance  and  payment 
bonds  before  carrying  out  a  contract 
under  this  Part  for  the  construction  of 
public  buildings  or  wortes  as  required  by 
the  Miller  Act  of  August  24,  1935  (49 
Stat.  793),  as  amended.  However,  the 
tribal  organization  shall  require  each  of 
its  subcontractors,  other  than  tribal 
organizations,  to  furnish  both  pmlorm- 
ance  and  payment  bonds  as  follows: 

(a)  A  performance  bond  with  a  surety 
or  sureties  satisfactory  to  the  approving 
official,  and  in  an  amount  he  deems  ade¬ 
quate,  for  the  protection  of  the  United 
States. 

(b)  A  payment  bond  with  a  surety  or 
sureties  satisfactory  to  the.  iqiproving 
official  for  the  protection  of  all  persons 
supplying  labor  and  material  in  carrying 
out  the  contract  the  use  of  each  person. 
Whenever  the  total  amount  payable  by 
the  terms  of  the  contract  is  not  more 
than  $1,000,000  the  payment  bond  shall 
be  one-half  the  total  amount  payable  by 
the  terms  of  the  contract.  Whenever  the 
total  amount  payable  by  the  terms  of  the 
contract  is  more  than  $1,000,000  but  not 
more  than  $5,000,000,  the  payment  bond 
shall  be  40  percent  of  the  total  amotmt 
payable  by  the  terms  of  the  contract. 
Whenever  the  total  amount  payable  by 
the  terms  of  the  contract  is  more  than 
$5,000,000  the  payment  bond  shall  be 
$2,500,000. 

§  36.224  Wage  and  labor  standardii — 
construction  contracts. 

All  laborers  and  mechanics  employed 
by  tribal  contractors  or  subcon¬ 
tractors  in  constructing,  altering  or  re¬ 
pairing  buildings  or  other  facilities  in 
connection  with  contracts  under  this 
Subpart  shall  be  paid  wages  not  less  than 
those  on  similar  construction  in  the  lo¬ 
cality  as  determined  by  the  Secretary  of 
Labor  in  accordance  with  tiie  Davls- 
Bacon  Act  of  March  3,  1931  (46  Stat 
1494),  as  amended.  However,  this  re¬ 
quirement  does  not  apply  where  the  tri¬ 
bal  contractor  is  the  recognized  govern¬ 
ing  body  of  the  tribe  and  the  construc¬ 
tion,  alteration,  or  repair  work  is  being 
performed  by  the  tribal  organization  or 
the  tribe  with  its  own  regular  employees. 

§  36.225  Performance  of  personal  serv¬ 
ices. 

Any  contract  made  imder  this  subpart 
may  include  provisions  for  the  perform¬ 
ance  of  personal  services  which  would 
otherwise  be  performed  by  Federal  em¬ 
ployees.  Such  services  include,  but  are 
not  limited  to,  performing  the  following 
fimctions  in  connection  with  the  con¬ 
tract  and  applicable  rules  and  regula¬ 
tions: 

(a)  Determining  the  eligibility  of  ap¬ 
plicants  for  assistance,  benefits,  or 
services. 

(b)  Determining  the  extent  or  amount 
of  assistance,  benefits,  or  services  to  be 
provided. 
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(c)  Providing  such  assistance,  bene¬ 
fits,  or  services. 

§  36JS26  Advance  paTments. 

Ocrntracts  awarded  imder  the  authority 
of  the  Act  shall  incorporate  the  following 
clause,  which  is  also  set  forth  in  41  CFR 
3-4.60. 

(a)  Amount  of  Advance.  At  the  re¬ 
quest  of  the  contractor,  and  subject  to 
the  conditions 'hereinafter  set  forth,  the 
Government  shall  make  an  advance  pay¬ 
ment,  or  advance  payments  from  time  to 
time,  to  the  Contractor.  No  advance  pay¬ 
ment  shall  be  made  (1)  without  the  ap¬ 
proval  of  the  officer  administering  ad¬ 
vance  payments  (hereinafter  called  the 
“Administering  Office”  and  designated 
in  paragraph  (k)  (4)  hereof)  as  with  aU 
advance  payments  theretofore  made, 
shall  exceed  the  amount  stated  in  para¬ 
graph  (k)  (1)  hereof;  and  (3)  without  a 
properly  certified  invoice  or  invoices.  . 

(b)  Special  Bank  Account.  Until  all  ad¬ 
vance  pa3nnents  made  hereunder  are  liq- 
xildated  and  the  Administering  Office 
approves  in  writing  the  release  of  any 
funds  due  and  payable  to  the  Contrac¬ 
tor,  all  advance  payments  and  all  other 
payments  imder  the  contract  shall  be 
made  by  check  payable  to  the  Contrac¬ 
tor,  and  be  marked  for  deposit  only  in  a 
Special  Bank  Account  with  the  bank 
designated  in  paragraph  (k)  (2)  hereof. 
No  part  of  the  funds  in  the  Special  Bank 
Accoimt  shall  be  mingled  with  other 
funds  of  the  contractor  prior  to  with¬ 
drawal  thereof  from  the  Special  Bank 
Account  as  hereinafter  provided.  Except 
as  hereinafter  provided,  each  ^thdrawal 
shall  be  made  only  by  check  of  the  Con¬ 
tractor  countersigned  on  behalf  of  the 
Government  by  the  Contracting  Officer 
or  such  other  person  or  persons  as  he 
may  designate  in  writing  (hereinafter 
called  the  “Countersigning  Agent”) .  Un¬ 
til  otherwise  determined  by  the  Admin¬ 
istering  Office,  countersignatiu^  on  be¬ 
half  of  the  Government  will  not  be  re¬ 
quired. 

(c)  Use  of  Funds.  The  fimds  in  the 
Special  Bank  Account  may  be  withdrawn 
by  the  Contractor  solely  for  the  purposes 
of  making  payments  for  items  of  allow¬ 
able  cost  or  to  reimburse  the  Contractor 
for  such  items  of  allowable  cost,  and  for 
such  other  purposes  as  the  Administer¬ 
ing  Office  may  approve  in  writing.  Any 
Interpretation  required  as  to  the  proper 
use  of  funds  shall  be  made  in  writing  by 
the  Administering  Office. 

(d)  Return  of  Funds.  The  Contractor 
may  at  any  time  repay  all  or  any  part  of 
the  funds  advanced  hereunder.  When¬ 
ever  so  requested  in  writing  by  the  Ad¬ 
ministering  Office,  the  Contractor  shall 
repay  to  the  Government  such  part  of 
the  unliquidated  balance  of  advance  of 
advance  payments  as  shall  in  the  opinion 
of  the  Administering  Office  be  in  excess 
of  current  requirements,  or  (when  added 
to  total  advance  previously  made  and 
liquidated)  in  excess  of  the  amount  spec¬ 
ified  in  paragraph  (k)  (1)  hereof.  In  the 
event  the  Contractor  fails  to  r^ay  such 
part  of  the  unliquidated  balance  of  ad¬ 
vance  pasrments  when  so  requested  by 
the  Administering  Office,  all  or  any  part 
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thereof  may  be  withdrawn  from  the  Spe¬ 
cial  Bank  Account  by  checks  payable  to 
the  Treasurer  of  the  United  States  signed 
solely  by  the  Coimtersigning  Agent  and 
applied  in  reduction  of  advance  pay¬ 
ments  then  outstanding  hereimder. 

(e)  Liquidation.  It  not  otherwise  liqui¬ 
dated,  the  advance  payments  made 
hereunder  shall  be  liquidated  as  herein 
provided.  When  the  sum  of  all  payments 
imder  this  contract,  other  than  advance 
payments,  plus  the  unliquidated  amount 
of  advance  payments  are  equal  to  the 
total  estimated  cost  for  the  work  under 
this  contract  or  such  lesser  amount  to 
which  the  total  estimated  cost  under 
this  contract  may  have  been  reduced, 
plus  increases,  if  any,  in  this  total  esti¬ 
mated  cost  not  exceeding,  in  the  aggre¬ 
gate  (including,  without  limitation, 
reimbursable  costs  incident  to  termina¬ 
tion  for  cause  and  retrocession  as  esti¬ 
mated  by  the  Contracting  Officer),  the 
Gtovemment  shall  thereafter  withhold 
further  payments  to  the  Contractor  and 
apply  the  amounts  withheld  against  the 
Contractor’s  obligation  to  repay  such 
advance  payments  until  such  advance 
payments  shall  have  been  fully  liqui¬ 
dated.  If  upon  completion,  termination, 
or  retrocession  of  the  contract  all  ad¬ 
vance  pasrments  have  not  been  fully 
liquidated,  the  balances  therefore  shall 
be  deducted  from  any  sums  otherwise 
due  or  which  may  become  due  to  the 
Contractor  from  the  Government,  and 
any  deficiency  shall  be  paid  by  the  Con¬ 
tractor  to  the  Government  upon  demand. 

(f)  Bank  Agreement.  Before  an  ad¬ 
vance  payment  is  made  hereunder,  the 
Contractor  shall  transmit  to  the  Admin¬ 
istering  Office,  in  the  form  prescribed  by 
such  office,  an  Agreement  in  triplicate 
from  the  bank  in  which  the  Special  Bank 
Account  is  established,  clearly  setting 
forth  the  special  character  of  the  account 
and  the  responsibilities  of  the  bank 
thereunder.  Wherever  possible,  such  bank 
shall  be  a  member  bank  of  the  Federal 
Reserve  System,  or  an  “insured”  bank 
within  the  meaning  of  the  Act  creating 
the  Federal  Deposit  Insurance  Corpora¬ 
tion  Act  of  August  23,  1935,  49  Stat.  685, 
as  amended  (12  U.S.C.  264). 

(g)  Lien  on  Special  Bank  Account. 
The  Government  shall  have  a  lien  upon 
any  balance  in  the  Special  Bank  Account 
paramount  to  all  other  liens,  which  lien 
shall  secure  the  repa3mient  of  any  ad¬ 
vance  pasmients  made  hereunder. 

(h)  Li^  on  Property  under  Contract. 
Any  and  all  advance  {payments  made  un¬ 
der  this  contract  shall  be  secured,  when 
made,  by  a  lien  in  favor  of  the  Govern¬ 
ment,  paramount  to  all  other  liens,  upon 
the  suppiUes  or  other  things  covered  by 
this  contract  and  on  all  material  and 
other  property  acquired  for  or  allocated 
to  the  performance  of  this  contract,  ex- 
c^t  to  the  extent  that  the  Government 
by  virtue  of  any  other  provision  of  this 
contract,  or  otherwise,  shall  have  vaUd 
title  to  such  supplies,  materials,  or  other 
property  as  against  other  creditors  of  the 
Contractor.  The  Contractor  shall  iden¬ 
tify,  by  marking  or  segregation,  all 
property  which  is  subject  to  a  lien  in 


favor  of  the  Goverxunent  by  virtue  of 
any  provision  of  this  contract  in  such  a 
way  as  to  indicate  that  it  is  subject  to 
such  lien  and  that  it  has  been  acquired 
for  or  allocated  to  the  performance  of 
this  contract.  If  for  any  reason  such  «ip- 
plies,  materials,  or  other  property  are 
not  identified  by  marking  or  segregation, 
the  Government  shall  be  deemed  to  have 
a  lien  to  the  extent  of  the  CSovemmait’s 
interest  under  this  contract  on  any  mass 
of  property  with  which  such  supplies, 
materials,  or  other  property  are  com¬ 
mingled.  The  Contractor  shall  maintain 
adequate  accounting  control  over  such 
property  on  his  books  and  records.  If  at 
time  during  the  progress  of  the  work  on 
the  contract  it  becomes  necessary  to  de¬ 
liver  any  item  or  items  and  materials 
upon  which  the  Government  has  a  lien 
as  aforesaid  to  a  third  person,  the  Con¬ 
tractor  shall  notify  such  third  person  of 
the  lien  herein  provided  and  shall  ob¬ 
tain  from  such  third  person  a  receipt, 
in  duplicate,  acknowledging,  inter  alia 
the  existence  of  such  lien.  A  copy  of  each 
receipt  shall  be  delivered  by  the  Contrac¬ 
tor  to  the  Contracting  Officer.  If  this  con¬ 
tract  is  terminated  in  whole  or  in  part 
and  the  Contractor  is  authorized  to  sell 
or  retain  termination  inventory  acquired 
for  or  allocated  to  this  contract,  such 
sale  or  retention  shall  be  made  only  if 
approved  by  the  Contracting  Officer, 
which  approval  shall  constitute  a  release 
of  the  Government’s  lien  hereunder  to 
the  extent  that  such  termination  inven¬ 
tory  is  sold  or  retained,  and  to  the  extent 
that  the  proceeds  of  the  sale,  or  the  credit 
allowed  for  such  retention  on  the  Con¬ 
tractor’s  termination  claim,  is  applied  in 
reduction  of  advance  payments  ^en  out¬ 
standing  hereunder. 

(i)  Insurance.  The  Contractor  repre¬ 
sents  and  warrants  that  he  is  now  main¬ 
taining  with  responsible  insurance  car¬ 
riers,  (1)  insurance  upon  his  own  plant 
and  equipment  against  fire  and  other 
hazards  to  the  extent  that  like  properties 
are  usually  insured  by  others  operating 
plants  and  properties  of  similar  charac¬ 
ter  in  the  same  general  locality;  (2)  ade¬ 
quate  insurance  against  liability  on  ac¬ 
count  of  damage  to  persons  or  property; 
and  (3)  adequate  insurance  under  all 
applicable  workmen’s  compensation  laws. 
The  Contractor  agrees  that,  until  work 
under  this  contract  has  been  completed 
and  all  advance  payments  made  here¬ 
under  have  been  liquidated,  he  will  (1) 
maintain  such  insurance;  (ii)  maintain 
adequate  insurance  upon  any  materials, 
parts,  assemblies,  subassemblies,  supplies, 
equipment  and  other  property  acquired 
for  or  allocable  to  Uiis  contract  and 
subject  to  the  (government  lien  hereun¬ 
der;  and  (iii)  furnish  such  certificates 
with  respect  to  his  Insurance  as  the  Ad¬ 
ministering  Office  may  from  time  to  time 
require. 

(j)  Prohibition  against  Assignment. 
Notwithstanding  any  other  provision  of 
this  contract,  the  Contractor  shall  not 
transfer,  pledge,  or  otherwise  assign  thl« 
contract,  or  any  Interest  therein,  or  any 
claim  arising  thereunder,  to  any  party  or 
parties,  bank,  trust  company,  or  other 
financing  institution. 
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(k)  Designations  and  Determinations. 

(1)  Amount.  The  amount  of  advance 
payments  at  any  time  outstanding  here¬ 
under  shall  not  exceed  $ _ 

(2)  Depository.  The  bank  designated 
for  the  deposit  of  payments  made  here¬ 
under  shall  be: 

(3)  Interest  Charge.  No  interest  shall 
be  charged  for  advance  payments  made 
hereunder.  The  Contractor  shall  charge 
interest  at  the  rate  of  6  percent  per 
annum  on  subadvances  or  down  pay¬ 
ments  to 'subcontractors,  and  such  in¬ 
terest  will  be  credited  to  the  account  of 
the  Government.  However,  interest  need 
not  be  charged  on  subadvances  on  non¬ 
profit  subcontracts  with  nonprofit  edu¬ 
cational  or  research  Institutions  for  ex¬ 
perimental,  research  or  development 
work. 

(4)  Administering  Office.  The  office 
administering  advance  payments  shall 
be  the  office  designated  as  having  respon¬ 
sibility  for  awarding  the  contract. 

(1)  Other  Security.  The  terms  of  this 
contract  shall  be  considered  adequate 
security  for  advance  payments  hereun¬ 
der,  except  that  if  at  any  time  the  ad¬ 
ministering  Office  deems  the  security 
furnished  by  the  Contractor  to  be  inade¬ 
quate,  the  Contractor  shall  furnish  such 
additional  security  as  may  be  satisfactory 
to  the  Administering  Office,  to  the  extent 
that  such  additional  security  is  Available. 

§  36.227  Recordkeeping,  reporting  and 
audit. 

(a)  The  standard  clauses  regarding 
“Accounts,  Audit,  and  Records”  and 
“Examination  of  Records”  as  set  forth  in 
41  CFR  3-4.60  apply  to  contracts 
awarded  under  the  Act.  Further,  Record¬ 
keeping  will  be  in  accordance  with  uni¬ 
form  Administrative  Standards. 

(b)  In  addition,  where  Federal  finan¬ 
cial  assistance  is  Involved  in  the  con¬ 
tract  effort,  the  following  clause,  which  is 
also  set  forth  in  41  CFR  3-4.60,  will  be 
incorporated  as  a  special  provision  of 
such  contracts: 

Repoets  to  the  Indian  People 

The  contractor,  as  a  recipient  of  Federal 
financial  assistance,  shall  make  reports  and 
Information  available  to  the  Indian  people 
served  or  represented  by  the  contractor.  Such 
reports  will  refiect  how  the  Federal  assist¬ 
ance  funds  were  utilized  to  the  benefit  of  the 
Indian  people  served  or  represented  as  fol¬ 
lows:  (Insert  specific  reporting  requirements 
formats  and  method  of  distribution  to  the 
Indian  people  as  may  be  prescribed  In  the 
scope  of  the  contract  and  the  Uniform  Ad¬ 
ministrative  Standards). 

(c)  Annual  Reporting.  (1)  For  each 
fiscal  year  during  which  a  tribal  orga¬ 
nization  receives  or  expends  funds  pur¬ 
suant  to  a  contract  under  this  subpart, 
the  tribe  which  requested  the  contract 
must  submit  a  report  to  the  Area  Direc¬ 
tor.  The  report  shall  include,  but  need 
not  be  limited  to,  an  accounting  of  the 
amounts  and  purposes  for  which  the  con¬ 
tract  fimds  were  expended  and  informa¬ 
tion  on  the  conduct  of  the  program  or 
services  Involved.  The  report  shall  in¬ 
clude  any  other  Information  requested  by 


the  Area  Director  and  may  be  submitted 
as  follows: 

(1)  When  the  contract  is  with  the  gov¬ 
erning  body  of  an  Indian  tribe,  the  tribe 
Shan  submit  the  report  to  the  Area 
Director. 

(ti)  When  the  contract  is  with  a  tribal 
organization  other  than  the  governing 
body  of  the  tribe,  the  tribe  has  the  option 
of  having  the  tribal  organization  prepare 
the  report  and  submit  it  to  the  tribe  for 
review  and  approval  before  the  tribe 
submits  it  to  the  Area  Director. 

(ill)  When  the  contract  benefits  more 
than  one  tribe,  the  tribal  organization 
shaU  prepare  and  submit  the  report  to 
each  of  the  tribes  benefiting  under  the 
contract.  Each  tribe  shaU  endorse  the 
report  before  submitting  it  to  the  Area 
Director. 

(2)  The  annual  report  shall  be  sub¬ 
mitted  to  the  Area  Director  within  60 
days  of  the  end  of  the  fiscal  year  in 
which  the  contract  was  performed.  How¬ 
ever,  the  period  for  submitting  the  re¬ 
port  may  be  extended  if  there  is  just 
cause  for  such  extension. 

(3)  In  addition  to  the  yearly  reporting 
requirement  given  in  paragraphs  (a)  and 
(b)  of  this  section,  the  tribal  contractor 
shall  furnish  other  reports  required  by 
the  Area  Director. 

§  36.228  Availability  of  iBformation. 

(a)  Except  as  otherwise  provided 
herein  and  so  long  as  the  release  of  in¬ 
formation  does  not  constitute  an  imwar- 
ranted  invasion  of  personal  privacy,  a 
tribal  contractor  under  this  sidipart 
shall  make  all  reports  and  information 
concerning  the  contract  available  to  the 
Indian  people  served  or  represented  by 
the  contractor. 

(b)  A  contractor  shall  hold  confiden¬ 
tial  aU  information  obtained  by  person¬ 
nel  imder  the  contract  from  persons 
receiving  seiwices  under  the  contract  re¬ 
lated  to  their  examination,  care,  and 
treatment,  and  shall  not  release  such  in¬ 
formation  without  the  individual’s  con¬ 
sent  except  as  may  be  required  by  law, 
as  may  be  necessary  to  provide  service 
to  the  individual,  or  as  may  be  necessary 
to  monitor  the  operations  of  the  program 
or  otherwise  protect  the  Public  Health. 
Information  may  be  disclosed  in  a  form 
which  does  not  identify  particular  indi¬ 
viduals. 

§  36.29  Penalties. 

Whoever,  being  an  officer,  director, 
agent,  or  employee  of,  or  connected  in 
any  capacity  with,  any  recipient  of  a 
contract  or  subcontract  pursuant  to  this 
Act  or  the  Act  of  April  16, 1934  (48  Stat. 
596),  as  amended,  embezzles,  willfully 
misapplies,  steals,  or  obtains  by  fraud 
any  of  the  money,  funds,  assets,  or  prop¬ 
erty  which  are  the  subject  of  such  a 
contract,  or  subcontract,  shall  be  fined 
not  more  than  $10,000  or  Imprisoned  for 
no't  more  than  two  years,  or  both,  but  if 
the  amount  so  embezzles,  willfully  mis¬ 
applies,  steals,  or  by  fraud  does  not  ex¬ 
ceed  $100,  he  shaU  be  fined  not  more 
than  $1,000  or  imprisoned  not  more  than 
one  year,  or  both. 


§  36.230  Contract  revisions  or  amend¬ 
ments. 

(a)  Any  contract  made  under  this 
Subpart  may  be  revised  or  amended  as 
deemed  necessary  to  carry  out  the  pur¬ 
poses  of  the  program,  project,  or  func¬ 
tion  being  contracted.  Those  changes  ini¬ 
tiated  by  the  Government  shaU  be  sub¬ 
ject  to  the  applicable  contract  Standard 
Change  Clauses  prescribed  in  41  CFR 
3-4.60. 

(b)  However,  a  tribal  contractor  may 
make  a  written  request  for  a  revision  or 
amendment  of  a  contract  to  the  Con¬ 
tracting  Officer.  Such  requests  wiU  be 
treated  in  the  same  manner  as  initial 
Self-Determination  Proposals  and  evalu¬ 
ated  in  accordance  with  the  criteria 
specified  in  §  36.208  of  this  Subptart.  If 
the  contracting  officer  declines  revision 
or  amendment  of  the  contract  as  re¬ 
quested,  he  shaU  notify  the  tribal  orga¬ 
nization  in  writing  within  30  days  after 
receiving  the  request.  'Thereafter,  an  ap¬ 
peal  to  the  Contracting  Officer’s  declina¬ 
tion  to  amend  the  contract  wiU  foUow 
the  same  processing  and  procedures  out¬ 
lined  in  §  36.214  of  this  Subpart. 

§  36.231  Retrocession  of  contract  pro¬ 
grams. 

(a)  Whenever  an  Indian  tribe  requests 
retrocession  for  any  contract  or  portion 
thereof  entered  into  under  this  Subpart, 
retrocession  shaU  be  effective  upon  a 
date  specified  by  the  Contracting  Officer 
but  no  later  than  120  days  after  the  date 
of  the  request  from  the  tribe,  except 
when  the  tribe  and  the  Contracting  Offi¬ 
cer  mutually  agree  on  a  later  date. 

(b)  Immediately  after  a  request  for 
retrocession,  representatives  of  ^e  tribe 
and  the  Contracting  Officer  shaU  meet 
and  take  the  f oUowing  actions : 

(1)  Mutually  agree  on  a  plan  for  or¬ 
derly  transfer  of  responsibUlties. 

(2)  MutuaUy  agree  on  a  plan  for  in¬ 
ventorying  materials  and  suppUes  on 
hand. 

(3)  Establish  an  accounting  of  fimds, 
current  and  anticipated  obligations,  and 
costs  of  operation  untU  the  retrocession 
date. 

(4)  Identify  all  records  relating  to  the 
contract  and  to  the  contracted  function. 

(c)  On  the  date  of  retrocession,  the 
tribal  contractor  wUl  deliver  to  the  Con¬ 
tracting  Officer  all  property,  materials, 
supplies  and  records  of  whatever  nature 
which  have  been  identified  as  necessary 
for  the  continuation  of  the  program, 
project  or  function. 

(d)  Within  30  calendar  days  after 
retrocession,  the  tribe  wiU  furnish  the 
Contracting  Officer  with  a  report  in¬ 
cluding  but  not  limited  to  an  accounting 
of  the  amounts  and  purposes  for  which 
Federal  funds  were  expended,  a  descrip¬ 
tion  and  evaluation  of  program  accom¬ 
plishments,  and  reasons  why  retrocession 
was  requested. 

(e)  Retrocession  of  a  contract  by  an 
Indian  tribe  shall  be  without  prejudice 
to: 

(1)  Any  other  contract  to  which  it  is 
a  party. 

(2)  Any  other  contracts  It  may  request. 
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(3>  Any  future  request  to  contract  for 
the  programs  or  services  covered  by  the 
retroceded  contract. 

(f)  Tribal  assumption  of  retroceded 
contracts.  Whenever  an  Indian  tribe 
chooses  to  retrocede  a  contract  operated 
by  a  tribal  organization  other  than  the 
tribal  governing  body,  the  tribal  govern¬ 
ing  body  may  request  to  contract  for  tiie 
program.  In  such  a  case,  the  tribal  gov¬ 
erning  body  shall  submit  a  contract  pro¬ 
posal  pursuant  to  this  subpart. 

§  36.232  Gmtraetor  assistance. 

To  the  extent  practicable,  the  Di¬ 
rector.  Indian  Health  Senrlce.  may.  at 
the  request  of  a  tribal  organization,  pro¬ 
vide  technical  assistance  to  the  con¬ 
tractor  in  attempting  to  resolve  problems 
or  deficiencies  among  in  the  p^ormance 
of  the  contract. 

§  36.233  Assumption,  reassumption  of 
contract  programs. 

(a)  When  the  contracting  officer  with 
the  concurrence  of  the  Area  Director  de¬ 
termines  that  the  performance  of  a 
contractor  imder  these  regulations  in¬ 
volves  (1)  the  violation  of  the  rights  or 
endangerment  of  the  health,  safety,  or 
welfare  or  any  person,  or  (2)  gross 
negligence  or  the  mismanagement  in  the 
handling  or  use  of  ftmds  under  the  con¬ 
tract,  including  any  material  failure  to 
comply  with  the  terms  and  conditions 
of  the  contract,  the  contracting  officer 
will,  in  writing,  notify  the  contractor 
of  such  determination  and  will  request 
that  the  contractor  take  such  corrective 
action  within  such  period  of  time  as  the 
Secretary  may  prescribe. 

(b)  When  the  contracting  officer  de¬ 
termines,  after  making  a  determination 
described  in  paragraph  (a)  of  this  sec¬ 
tion,  that  such  action  is  necessary  to 
protect  contract  funds  which  will  other¬ 
wise  be  expended  contrary  to  the  best 
Interests  of  the  Indians  to  be  served  or 
Is  otherwise  necessary  to  protect  the 
health  or  welfare  of  the  Indian  p<^ula- 
tion,  he  may,  pending  the  prompt  ini¬ 
tiation  and  resolution  of  rescission  pro¬ 
ceedings  and  after  reasonable  written 
notice  to  the  contractor,  suspend,  in 
whole  or  in  part,  federal  assistance  im- 
der  the  contract.  No  obligations  incur¬ 
red  by  the  contractor  during  the  period 
of  suspension  shall  be  allowable  under 
the  suspended  contract  (or  portion  of 
the  contract) ,  except  that  the  contract¬ 
ing  officer  may,  wito  the  concurrence  of 
the  Area  Director,  allow  necessary  and 
proper  costs  which  the  contractor  could 
not  reasonably  avoid  during  the  period 
of  suspension  or  which  he  determines 
may  be  necessary  to  preserve  the  pro¬ 
ject  or  best  interests  of  the  Indians  to 
be  served:  Provided,  that  such  costs 
would  otherwise  be  allowable  under  this 
subpart.  Appropriate  adjustments  to  the 
payments  imder  the  suspended  contract 
(or  portion  of  the  contract)  will  be  made, 
either  by  withholding  the  pajrments  or 
by  not  allowing  the  contractor  credit  for 
disbiursements  which  it  may  make  in 
liquidation  of  unauthorized  obligations 
it  Incurs  during  the  period  of  suspension. 
Suspensions  shall  remain  in  effect  until 
the  contractor  has  taken  corrective  ac¬ 


tion  to  the  satisfaction  of  the  contract¬ 
ing  officer  and  the  Area  Director,  or  given 
assurances  satisfactory  to  the  contract¬ 
ing  officer  and  the  Area  Director  that 
corrective  action  will  be  taken,  or  until 
the  contract  is  rescinded. 

(c)  When  the  contracting  officer  with 
the  concurrence  of  the  Area  Director  de¬ 
termines  that  a  contractor  has  not  taken 
corrective  action  (as  prescribed  by  him 
under  paragraph  (a)  of  this  section)  to 
his  satisfaction,  he  may,  after  the  con¬ 
tractor  has  been  provided  an  opportunity 
for  a  hearing  in  accordance  with  para¬ 
graph  (d)  of  this  section,  rescind  the  con¬ 
tract  in  whole  or  in  part  and,  if  appropri¬ 
ate,  assume  or  resume  control  or  opera¬ 
tion  of  the  program,  activity,  or  service 
involved. 

(d)(1)  When  the  contracting  officer 
has  made  a  determination  described  in 
paragraph  (c)  of  this  section,  he  shall 
in  writing  notify  the  contractor  of  such 
determination  and  of  the  contractor’s 
right  to  request  a  review  of  such  deter¬ 
mination  and  of  the  determination  de¬ 
scribed  in  paragraph  (a)  of  this  section. 
Such  notification  by  the  contracting  of¬ 
ficer  shall  set  forth  the  reasons  for  the 
determination  in  sufficient  detail  to  en¬ 
able  the  contractor  to  respond  and  shall 
inform  the  contractor  of  its  right  to  a 
hearing  before  a  Contract  Appeals  Board 
described  in  paragraph  (d)(2)  of  this 
section.  ' 

(2)  Contract  Appeals  Board  shall  be 
composed  of  3  persons  appointed  by  the 
Director,  Indian  Health  Service.  Such 
persons  may  not  be  selected  from  people 
in  Ihe  Immediate  office  of  any  person 
participating  in  the  determinations  at 
issue.  'The  Board  shall  meet  as  often  and 
for  so  loi^  as  necessary  to  render  a 
prompt  Initial  decision  consistent  with 
providing  the  contractor  with  a  fair  hear¬ 
ing.  The  Board  may  operate  with  in¬ 
formal  rules  which  must  at  a  minimum 
assure  the  following: 

(1)  Sufficient  notice  of  the  issues  to  be 
considered  (where  such  notice  has  not 
previously  been  afforded) ; 

(il)  An  opportunity  to  be  represented 
by  counsel; 

(ill)  An  opportunity  to  make  a  record 
of  the  proceedings; 

(iv)  An  opportunity  to  present  wit¬ 
nesses  on  contractor’s  behalf;  and 

(v)  An  opportunity  to  cross-examine 
other  witnesses  either  orally  or  through 
written  interrogatories. 

’The  Contract  Appeals  Board  shall 
make  an  Initial  written  recommended 
decision  which  shall  become  final  within 
20  days  unless  the  Director,  Indian 
Health  Service  determines  that  a  con¬ 
trary  decision  is  warranted.  Any  such 
decision  by  the  Director  of  the  Indian 
Health  Service  will  be  in  writing  and 
will  be  specific  as  to  the  reasons  for  his 
decision. 

(e)  Where  the  contracting  officer,  with 
the  concurrence  of  the  Area  Director, 
determines  that  a  contractor’s  perform¬ 
ance  under  a  contract  awarded  under 
tills  subpart  poses  an  immediate  threat 
to  the  safety  of  any  person,  he  may  im¬ 
mediately  rescind  the  contract  in  whole 
or  in  part  and,  if  appropriate  the  Area 
Director  may  assume  or  resume  control 


or  operation  of  the  program,  activity,  or 
service  Involved.  In  such  case,  the  Direc¬ 
tor,  Indian  Health  Service,  shall  desig¬ 
nate  three  officers  or  employees  of  the 
Department  to  serve  as  a  hearing  panel, 
one  of  whom  shall  be  designated  as  chair¬ 
man.  No  officer  or  employee  from  the 
immediate  office  of  any  of  the  officials 
who  had  a  part  in  the  decision  to  termi¬ 
nate  the  contract  under  this  paragraph 
may  be  designated  to  serve  on  the  hear¬ 
ing  panel. 

(1)  ’The  hearing  shall  be  commenced 
within  10  days  after  the  rescission  of  the 
contract  and  shall  afford  each  party  to 
the  proceeding; 

(1)  Sufficient  notice  of  the  issues  to  bo 
considered  (where  such  notice  has  not 
previously  been  afforded) ; 

(ii)  An  opportunity  to  be  represented 
by  counsel; 

(iii)  An  opportunity  to  make  a  record 
of  the  proceedings; 

(iv)  An  opportunity  to  present  wit¬ 
nesses  on  contractor’s  behalf;  and 

(v)  An  opportunity  to  cross-examine 
other  witnesses  either  orally  or  through 
written  interrogatories. 

(2)  ’The  hearing  panel  shall,  within  25 
days  after  the  conclusion  of  the  hearing, 
notify  all  parties  in  writing  of  its  de¬ 
cision. 

(3)  Such  decision  shall  not  be  subject 
to  further  hearing  in  accordance  with 
42CFR  Part  50,  subpart  D  or  with  45 
CFR  Part  16. 

(f )  In  any  case  where  the  contracting 
officer  has  rescinded  a  contract  under 
IMiragraphs  (c)  or  (e)  of  this  section,  he 
may  decline  to  enter  into  a  new  contract 
agreement  with  the  contractor  until  sudi 
time  as  he  is  satisfied  that  the  basis  for 
the  rescission  has  been  corrected. 

Nothing  in  this  section  shall  be  con¬ 
strued  as  contravening  the  Occupational 
Safety  and  Health  Act  of  1970  (84  Stat. 
1590),  as  amended  (29  UB.C.  651). 

§  36.234  Operation  of  retroceded  or  re- 
assumed  contracts. 

(a)  The  IHS  shall  raideavor  to  provide 
to  the  tribe(s)  and  Indians  served  by  a 
retroceded  or  reassumed  contract  not  less 
than  the  same  quantity  and  quality  of 
service  it  would  have  provided  if  there 
had  been  no  contract. 

(b)  ’The  IHS  shall  endeavor  to  provide 
to  the  tribe(s)  and  Indians  served  by  a 
retroceded  or  reassumed  (xmtract  not  less 
than  the  same  quantity  and  quality  of 
permanent  and  temporary  personnel  that 
meet  the  U.S.  Civil  Service  qualifications, 
it  would  have  provided  if  there  has  been 
no  contract. 

(c)  IHS  officials  cannot  decline  to  ac¬ 
cept  a  retroceded  contract  or  to  reassume 
a  contract  because  they  are  unable  to 
provide  the  quality  and  quantity  of  serv¬ 
ice  and  personnel  required  in  paragraphs 
(a)  and  (b)  of  this  section. 

§  36.235  Contract  funds. 

’The  tribal  organization  shall  be  en¬ 
titled  to  be  funded  for  direct  and  indirect 
costs  at  a  level  which  is  not  less  than 
would  have  been  provided  if  the  IHS 
had  operated  the  program  or  porticm 
thereof  during  the  contract  period. 
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§  36.236  Unexpended  funds  under 
eontract. 

(a)  If  it  becomes  apparent  during  the 
contract  term  that  the  estimated  amount 
of  a  contract  imder  this  subpart  will 
be  in  excess  of  actual  expenditures  under 
the  contract,  the  identified  unexpended 
funds  will  be  used  to  provide  additional 
services  or  benefits  within  the  scope  or 
limitations  of  the  contract. 

(b)  When  both  the  tribal  organization 
and  the  IHS  agree  that  it  is  not  prac¬ 
ticable  to  spend  all  contract  funds  dur¬ 
ing  the  contract  term,  to  the  extent  au¬ 
thorized  by  law  imexpended  funds  may 
be  carried  over  into  the  succeeding  fiscal 
year  contract.  Unexpended  fimds  carried 


/ 


over  Into  a  succeeding  fiscal  year  shall 
be  added  to  the  contract  amount  for  that 
fiscal  year. 

§  36.237  Contract  funding  and  renego¬ 
tiation. 

The  following  clause  shall  be  included 
In  contracts  awarded  under  the  Act 
which  have  a  term  of  more  than  one 
year: 

CoNTBACT  Funding  and  Renegotiation 

Funds  other  than  those  appropriated  dur¬ 
ing  the  flseta  year  In  which  the  contract 
commenced,  that  are  Included  In  the  con¬ 
tract  amoimt  are  subject  to  the  availability 
of  appropriations  frean  Congress  and  there 
shall  be  no  legal  liability  on  the  part  of  the 


Government  In  regard  to  such  funds  unless 
and  until  they  are  appropriated.  Funds  ap¬ 
propriated  during  the  fiscal  year  In  which  the 
contract  commenced  that  are  Included  In  the 
contract  amount  but  not  expended  at  the  end 
of  such  fiscal  year  may  be  carried  over  and 
used  for  contract  purposes  In  the  succeeding 
fiscal  year  of  the  contracts  operation  or,  may 
be  used  to  provide  additional  services  upon 
modification  of  the  contract  to  Include  such 
services  therein. 

EMh  succeeding  year  of  the  contract -may 
be  renegotiated  prior  to  the  end  of  the  then 
current  fiscal  year  In  order  to  refiect  changes 
that  have  taken  place  beyond  the  control 
of  the  contractor  since  the  contract  was  orig¬ 
inally  negotiated  or  last  renegotiated  as  Is 
applicable. 
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